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EDITOR’S MESSAGE

Four new proposals from the EPTPL Section were approved by

the OSBA Council of Delegates on May 10. They will provide the

nucleus of the next biennial omnibus trust and estate bill, that will

be introduced early next year, enacted late next year and effective

early in 2021. This issue of Probate Law Journal contains material

on all four proposals, giving you a heads up on the future omnibus

bill. The proposals confirm authority to modify selection of future

trustees, expand court powers of estate planning in guardianships,

provide creditor protection for lapsed powers of withdrawal and

clarify adjustment of the support allowance for cars selected by

surviving spouses.

Also included in this issue is an article on a new proposal ap-

proved by the EPTPL Section Council in April that will be before

the next meeting of the OSBA Council of Delegates (not now

scheduled until May 2020), simplifying the law on presentment of

claims as it was declared recently by our Supreme Court in Wilson

v. Lawrence, 150 Ohio St. 3d 368, 2017-Ohio-1410, 81 N.E.3d 1242

(2017). It and a second proposal also approved by the Council in

April on electronic wills, see 29 PLJO 56 (March/April 2019) for ma-

terial on it, will if approved by the Council of Delegates also become

a part of the future omnibus bill.

Finally, also included in this issue is an article on a new proposal

approved by the EPTPL Section Council last year that was not ap-

proved on May 10 by the OSBA Council of Delegates but was

returned to the Section for further consideration. It would authorize

TOD designations for tangible personal property. PLJO will keep

you advised of further action on it.
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The Ohio State Bar Assn. on recommendation of

its Estate Planning, Trust and Probate Law Sec-

tion of the Ohio State Bar Assn. has approved two

amendments to the Ohio Trust Code. These amend-

ments have been prepared by the Joint Committee

on the Ohio Trust Code of the EPTPL Section and

the Ohio Bankers League as a joint proposal from

both lawyers and trust bankers. The proposal is

expected to be part of the next omnibus trust and

estate bill, introduced later this year, enacted next

year, and effective in 2021.

1. CREDITOR RIGHTS AFTER LAPSE OF

POWERS OF WITHDRAWAL ARE TO BE

TERMINATED

RC 5805.06(A) subjects assets of revocable trusts

to the rights of creditors of the settlor of the trust

during the life of the settlor. RC 5805.06(B) treats

beneficiaries who have withdrawal rights (think

Crummey powers) as settlors, and treats beneficia-

ries who once had withdrawal rights as settlors to

a limited extent, as follows:

(B) For purposes of this section, all of the follow-

ing apply:

(1) The holder of a power to withdraw is treated

in the same manner as the settlor of a revo-

cable trust to the extent of the property

subject to the power during the period the

power may be exercised.

(2) Upon the lapse, release, or waiver of the

power of withdrawal, the holder is treated as

the settlor of the trust only to the extent the

value of the property affected by the lapse,

release, or waiver exceeds the greater of the

following amounts:

(a) The amount specified in section

2041(b)(2) or 2514(e) of the Internal Rev-

enue Code;

(b) If the donor of the property subject to

the holder’s power of withdrawal is not

married at the time of the transfer of the

property to the trust, the amount speci-

fied in section 2503(b) of the Internal

Revenue Code;

(c) If the donor of the property subject to

the holder’s power of withdrawal is mar-

ried at the time of the transfer of the

property to the trust, twice the amount

specified in section 2503(b) of the Inter-

nal Revenue Code.

The proposal is simple repeal of division (B)(2) in

its entirety. The result would be that, upon the

lapse of the power of withdrawal, the trust interest

of the former power holder would no longer be

available to his creditors under RC 5805.06(B)(1).

We think this appropriate, since it is no longer
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available to him either. The provision to be repealed

was copied from the Uniform Trust Code, but many

of the other states adopting the Code have also

deleted the provision.

2. TRUSTEE REMOVAL BAR IS MORE

CLEARLY LIMITED TO CURRENTLY

SERVING TRUSTEES

The Ohio Trust Code denies to a court power to

remove a trustee except for cause, RC 5804.11(B)

and 5807.06. Further, a private settlement agree-

ment may contain only provisions that could be

properly approved by a court, RC 5801.10(C), so it

also cannot remove a trustee except for cause. Some

consider it uncertain whether a nomination of a

future or successor trustee is subject to this bar,

that is, whether a future or successor trustee can

be “removed” even before he assumes office. For

example, a trust may provide for the surviving

spouse to be trustee and for a named bank to

become successor trustee when she dies, resigns or

is disabled and a successor may be required. May

the court or a private settlement agreement change

that successor to a different bank, or to an individ-

ual? The proposal is that the statute be clarified to

confirm that such a future or successor trustee may

be changed by the court or by a private settlement

agreement, by a two-word addition to the statute

as follows:

RC 5804.11(B). A noncharitable irrevocable trust

may be terminated upon consent of all of the benefi-

ciaries if the court concludes that continuance of the

trust is not necessary to achieve any material

purpose of the trust. A noncharitable irrevocable

trust may be modified, but not to remove or replace

the currently serving trustee, upon consent of all of

the beneficiaries if the court concludes that modifica-

tion is not inconsistent with a material purpose of

the trust. A spendthrift provision in the terms of the

trust may, but is not presumed to, constitute a mate-

rial purpose of the trust. In determining what con-

stitutes a material purpose of a trust, a court may

but is not required to consider extrinsic evidence

indicating a settlor’s intent at the time the instru-

ment was executed.

The above sentence generating the uncertainty

was added in the Ohio version of the Uniform Trust

Code to limit the power of the court to remove cur-

rently serving trustees to removal for cause, and it

was not intended further to limit the power of the

court or the use of private settlement agreements

with respect those who had yet even become trust-

ees (how would you remove a future or successor

trustee only for cause, where he has never had an

opportunity to misbehave, may not even know of

his nomination and may never yet become trustee

because he may die or decline to serve or the trust

may terminate?). RC 5801.10(B) requires only that

“the currently serving trustees” be parties to such

an agreement, so that a named future or successor

trustee may not be a party to it or even be aware of

its nomination or of the proceeding to change it;

this proposal simply adds to RC 5804.11(B) these

two words of RC 5801.10(B). Further authority that

a bar to removal of a trustee does not apply to one

who has not yet even become trustee is the cele-

brated case Marbury v. Madison, 5 U.S. 137, 2 L.

Ed. 60, 1803 WL 893 (1803) (rarely can one cite

such august authority for a current trust issue!).

PROPOSAL: AUTHORIZING

“ESTATE PLANNING” FOR A

WARD BY A GUARDIAN

By Nirakar “Nic” Thakur Esq.

Law Office of Nirakar “Nic” Thakur

Toledo, Ohio

Chairman, EPTPL Section Estate Planning for

Ward Committee

The guardianship committee of the Ohio State

Bar Association Estate Planning Trust and Probate

Law Section (EPTPL) has proposed a statutory

change to allow guardians to engage in estate plan-

ning for a ward. Under current Ohio guardianship

law, a guardian may, with probate court approval,

engage in limited types of estate planning for the

ward. Currently, with probate court approval, a

guardian may:

E Convey or release the present, contingent, or

expectant interests in real or personal prop-

erty of the ward, including, but not limited to,

dower and any right of survivorship incident

to a survivorship tenancy, joint tenancy, or

tenancy by the entireties

E Create revocable trusts of property of the

estate of the ward that may not extend be-
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yond the minority, disability, or life of the

ward

E Exercise rights to elect options under annui-

ties and insurance policies, and to surrender

an annuity or insurance policy for its cash

value

Although RC 2111.50 states that, subject to the

duty to act in the ward’s best interest, the court

has all the powers that relate to the person and

estate of the ward that the ward could exercise if

present and not a minor or under a disability,

except the power to make or revoke a will, the pow-

ers enumerated in the statute do not include sev-

eral common estate planning techniques that often

will benefit the ward and his estate. For instance,

current law does not allow a guardian to disclaim a

ward’s interest in property, create transfer on death

beneficiary designations for the ward, or change

beneficiary designations for the ward’s insurance

policies, retirement plans, or annuities. Further,

while current law allows a guardian to create a re-

vocable trust for a ward, with probate court ap-

proval, the revocable trust cannot extend beyond

the life of the ward. That limitation on the dura-

tion of the trust precludes many estate planning

techniques that could provide federal estate tax

savings or asset protection for the ward’s beneficia-

ries, such as creation of a special needs wholly

discretionary trust for a ward’s child who is on

needs based governmental benefits.

The proposed additions to RC 2111.50 will allow

a guardian to seek probate court approval to

disclaim a ward’s interest in property, create

transfer on death beneficiary designations for the

ward, change beneficiary designations for the

ward’s insurance policies, retirement plans, or an-

nuities, and create a revocable trust for a ward

which may extend beyond the life of the ward.

Protections are put into place by requiring notice to

any person who’s interest in the ward’s estate upon

death would be affected before probate court ap-

proval could be granted.

The proposed additions to RC 2111.50 do not

change current Ohio law that imposes no duty on a

guardian to engage in estate planning for the ward.

Rather, the proposed amendments to RC 2111.50,

reflected through underlining and struck through

text on Exhibit A, augment the estate planning

tools already available to guardians and enhance

the guardian’s ability to protect, preserve, and ef-

ficiently administer the ward’s estate for the ward’s

beneficiaries.

2111.50 PROBATE COURT IS SUPERIOR

GUARDIAN OF WARDS.

(A)(1) At all times, the probate court is the

superior guardian of wards who are subject to its

jurisdiction, and all guardians who are subject to

the jurisdiction of the court shall obey all orders of

the court that concern their wards or

guardianships.

(2)(a) Subject to divisions (A)(2)(b) and (c) of this

section, the control of a guardian over the person,

the estate, or both of the guardian’s ward is limited

to the authority that is granted to the guardian by

the Revised Code, relevant decisions of the courts

of this state, and orders or rules of the probate

court.

(b) Except for the powers specified in division (E)

of this section and unless otherwise provided in or

inconsistent with another section of the Revised

Code, the probate court may confer upon a guard-

ian any power that this section grants to the

probate court in connection with wards. Nothing in

this section is intended to create or imply a duty

upon a guardian to apply for authority to exercise

any power authorized herein and no inference of

impropriety or liability of the guardian or others

associated therewith shall arise as a result of a

guardian not applying for authority to exercise a

power authorized herein.

(c) For good cause shown, the probate court may

limit or deny, by order or rule, any power that is

granted to a guardian by a section of the Revised

Code or relevant decisions of the courts of this state.

(B) In connection with any person whom the

probate court has found to be an incompetent or a

minor subject to guardianship and for whom the

court has appointed a guardian, the court has,

subject to divisions (C) to (E) of this section, all the

powers that relate to the person and estate of the

ward and that the ward could exercise if present
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and not a minor or under a disability, except the

power to make or revoke a will. These powers

include, but are not limited to, the power to do any

of the following:

(1) Convey, or release, or disclaim the present,

contingent, or expectant interests in real or per-

sonal property of the ward, including, but not

limited to, dower and any right of survivorship

incident to a transfer on death designation, pay-

able on death designation, survivorship tenancy,

joint tenancy, or tenancy by the entireties;

(2) Exercise, or release, or disclaim powers as a

trustee, personal representative, custodian for a

minor, guardian, or donee of a power of appoint-

ment;

(3) Subject to division (B)(4), enter into contracts,

or create revocable trusts of property of the estate

of the ward, that may not extend beyond the minor-

ity, disability, or life of the ward;

(4) Create, amend, or revoke revocable trusts of

property of the estate of the ward that may extend

beyond the minority, disability, or life of the ward;

(5) Exercise options to purchase securities or

other property;

(6) Exercise rights to elect options under annui-

ties and insurance policies, including changing

beneficiaries of insurance policies, retirement

plans, and annuities, and to surrender an annuity

or insurance policy for its cash value;

(7) Exercise the right to an elective share in the

estate of the deceased spouse of the ward pursuant

to section 2106.08 2106.01 et seq. of the Revised

Code;

(8) Make gifts, in trust or otherwise, to relatives

of the ward and, consistent with any prior pattern

of the ward of giving to charities or of providing

support for friends, to charities and friends of the

ward.

(C) Except for the powers specified in division

(D) of this section, all powers of the probate court

that are specified in this chapter and that relate ei-

ther to any person whom it has found to be an

incompetent or a minor subject to guardianship

and for whom it has appointed a guardian and all

powers of a guardian that relate to the guardian’s

ward or guardianship as described in division

(A)(2) of this section, shall be exercised in the

best interest, as determined in the court’s or

guardian’s judgment, of the following:

(1) The ward whom the probate court has found

to be an incompetent or a minor subject to guard-

ianship;

(2) The dependents of the ward;

(3) The members of the household of the ward.

(D) If the court is to exercise or direct the

exercise, pursuant to division (B) of this section, of

the power to make gifts in trust or otherwise, the

following conditions shall apply:

(1) The exercise of the particular power shall not

impair the financial ability of the estate of the ward

whom the probate court has found to be an incom-

petent or a minor subject to guardianship and for

whom the court has appointed a guardian, to

provide for the ward’s foreseeable needs for mainte-

nance and care;

(2) If applicable, the court shall consider any of

the following:

(a) The estate, income, and other tax advantages

of the exercise of a particular power to the estate of

a ward whom the probate court has found to be an

incompetent or a minor subject to guardianship

and for whom the court has appointed a guardian;

(b) Any pattern of giving of, or any pattern of

support provided by, the ward prior to the ward’s

incompetence;

(c) The disposition of property made by the

ward’s will or revocable trust;

(d) If there is no knowledge of a will or revocable

trust of the ward, the ward’s prospective heirs;

(e) Any relevant and trustworthy statements of

the ward, whether established by hearsay or other

evidence.

(E)(1) The probate court shall cause notice as

described in division (E)(2) of this section to be
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given and a hearing to be conducted prior to its

exercise or direction of the exercise of any of the

following powers pursuant to division (B) of this

section:

(a) The exercise, disclaimer, or release of powers

as a donee of a power of appointment;

(b) Unless the amount of the gift is no more than

one thousand dollars, the making of a gift, in trust

or otherwise.;

(c) The power to create, amend, or revoke revoca-

ble trusts described in division (B)(4) of this sec-

tion.

(d) The power to modify and surrender annui-

ties, retirement plans, individual retirement

accounts, and insurance described in division (B)(6)

of this section.

(2) The notice required by division (E)(1) of this

section shall be given to the following persons:

(a) Unless a guardian of a ward has applied for

the exercise of a power specified in division (E)(1)

of this section, to the guardian;

(b) To the ward whom the probate court has

found to be an incompetent or a minor subject to

guardianship;

(c) If known, to a guardian who applied for the

exercise of a power specified in division (E)(1) of

this section, to the prospective heirs of the ward

whom the probate court has found to be an incom-

petent or a minor subject to guardianship under

section 2105.06 of the Revised Code, to the benefi-

ciaries under the known last will of the ward or

under a then existing revocable trust, and any

person who has a legal interest in property that

may be divested or limited as the result of the

exercise of a power specified in division (E)(1) of

this section;

(d) To (i) the heirs at law and next of kin of the

ward, (ii) to the beneficiaries under any then exist-

ing will or revocable trust of the ward, (iii) the ben-

eficiaries of any life insurance policies, retirement

plans, individual retirement accounts, and annui-

ties on the life of the ward or owned by the ward,

and (iv) the beneficiaries under the proposed revo-

cable trust and to proposed beneficiaries under any

changes in the designation of beneficiaries under

any such life insurance, retirement plans, individ-

ual retirement plans, or annuity policies;

(d)(e) To any other persons the court orders.

(f) When considering any question related to, and

issuing orders for, medical or surgical care or treat-

ment of incompetents or minors subject to guard-

ianship, the probate court has full parens patriae

powers unless otherwise provided by a section of

the Revised Code.

TRANSFERRING TANGIBLE

PERSONAL PROPERTY BY

BENEFICIARY DESIGNATION

By Richard H. Harris, Esq.

Brouse McDowell, LPA
Akron, Ohio
Chairman, EPTPL Tangible List Committee

This proposal was not approved by the OSBA

Council of Delegates on May 10, but was returned

to the EPTPL Section for further study. PLJO will

keep you advised of further action on it.

Several years ago, the Tangible List Committee

was formed by the Estate Planning Trust Probate

Law Section with the task of drafting a new stat-

ute permitting a testator to bequeath his or her

tangible personal property pursuant to an executed

separate writing which would be legally enforce-

able regardless of whether the separate writing

was incorporated by reference in the testator’s Last

Will and Testament. Members of the EPTPL Sec-

tion understood that often times a testator would

write a list identifying specific items of tangible

personal property to be transferred to various

members of the testator’s family which was either

prepared or revised by the testator after his Will

had been executed. As such, the list could not be

given legal effect because it would not meet the

requirements under RC 2107.05. The overall goal

of this Committee was to make it much easier for

testators to legally designate specific items of

tangible personal property to pass to their desig-

nated beneficiaries. Several years ago, the Commit-

tee (with approval from the EPTPL Section mem-

bers) decided that it would be far less complicated
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if the Committee drafted a new statute that would

allow transfer on death beneficiary designations for

tangible personal property to accomplish this goal.

Our proposed new statute set forth below is based

in part on Indiana’s Transfer on Death Property

Act (IC 32-17-14). The Indiana statute includes pro-

visions for the transfer of real estate, vehicles, bank

accounts, and brokerage accounts to transfer on

death beneficiaries similar to what has already

been enacted in Ohio but it also specifically allows

tangible personal property to be transferred on

death to beneficiaries (IC 32-17-14-12).

§ 2131.14 Designation of Tangible Personal

Property in Beneficiary Form

(A) As used in this section:

(1) “Designate” or “designation in beneficiary form”

means to designate, or the designation of, tangible

personal property, with the intention to transfer

ownership upon death of the present owner, to one

or more persons as the transfer-on-death beneficiary

or beneficiaries, who will become the owner or own-

ers of the tangible personal property upon death of

the present owner.

(2) “Beneficiary form” is shown by the words

“transfer-on-death” or the abbreviation “TOD” after

the item or items of tangible personal property and

before the name of the transfer-on-death beneficiary

or beneficiaries, or shown by any other words or

statements to indicate intent to transfer ownership

of tangible personal property upon the death of the

present owner.

(3) “Person” or “persons” means an individual, a

corporation, an organization, a trust or other legal

entity.

(4) “Tangible personal property,” for purposes of

this section, shall mean objects that may be touched

and moved (and animals) and shall include tangible

personal property that is acquired after the execu-

tion of a designation in beneficiary form, but shall

not include money other than coin collections or any

registered or certificated tangible personal property,

such as motor vehicles, watercrafts and outboard

motors.

(5) “Transfer-on-death beneficiary” or “beneficia-

ries” means a person or persons, or class of persons,

specified in a designation in beneficiary form who

will become the owner or owners of the tangible

personal property upon the death of the present

owner. If a class of persons is named as the transfer-

on-death beneficiary, only those members in the class

who survive the death of the present owner shall

receive an interest in the tangible personal property.

Each surviving member in the class shall receive an

equal interest in the tangible personal property be-

ing transferred unless otherwise specified in the

designation in beneficiary form. A designation in

beneficiary form that designates a class by descrip-

tion and not by naming the members of the class,

such as, but not limited to, designating the children

or descendants of the owner or another shall include

all members of such class, whether born, adopted or

existing before or after the beneficiary designation is

made.

(6) “Transferring person” means any person who

delivers or conveys tangible personal property to a

transfer-on-death beneficiary or beneficiaries in ac-

cordance with a designation in beneficiary form

which satisfies the requirements under Paragraph

B.

(B) A designation in beneficiary form shall:

(1) Be in writing;

(2) Contain a general statement of disposition of

all tangible personal property and/or describe the

specific item or items of tangible personal property;

(3) Identify a specified part of the interest to be

transferred, if less than the entire interest;

(4) Identify the name or class of the transfer-on-

death beneficiary or beneficiaries in beneficiary form;

(5) Be dated; and

(6) Be executed by the present owner and acknowl-

edged before a Notary Public.

(C) A designation in beneficiary form is not required

to be supported by any consideration or be delivered

to the transfer-on-death beneficiary or beneficiaries

in order for the designation in beneficiary form to be

effective.

(D) A designation in beneficiary form has no effect

on the ownership of the tangible personal property

until the death of the present owner. The present

owner may revoke or change the designation in ben-

eficiary form at any time without the consent of the

transfer-on-death beneficiary or beneficiaries by a

subsequently executed designation in beneficiary

form or by a subsequently executed written instru-

ment which is dated, executed by the present owner

and acknowledged before a Notary Public.

(E) Upon the death of the present owner of tangible

personal property designated in beneficiary form,

the ownership of said tangible personal property

shall pass to the transfer-on-death beneficiary or

beneficiaries who survive the deceased owner or are

in existence on the date of death of the deceased

owner.
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(F) A designation in beneficiary form may include

primary and contingent transfer-on death

beneficiaries.

(G) If there are inconsistent designations in benefi-

ciary form, the most recent designation in benefi-

ciary form controls.

(H) If no primary or contingent transfer-on-death

beneficiary or beneficiaries survive the deceased

owner, the tangible personal property shall be

included in the probate estate of the deceased owner.

(I) The beneficiary or beneficiaries of tangible

personal property (pursuant to a designation in ben-

eficiary form that was improperly distributed by a

transferring person or otherwise) are liable to return

to the rightful beneficiary or beneficiaries the

tangible personal property improperly received by

the beneficiary or beneficiaries. If a beneficiary who

improperly received the tangible personal property

no longer has the property interest or has imposed

an encumbrance on the tangible personal property

improperly received, the beneficiary is liable to

return the value of the property as of the date of

disposition.

(J) The owner, in making provision for a non-probate

transfer under the provisions of this statute, gives to

any transferring person acting hereunder the protec-

tions provided in this section for executing the

owner’s beneficiary designation.

(K) A transferring person may rely and act on a cer-

tified or authenticated copy of a death certificate is-

sued by an official or agency of the place where the

death occurred as showing the fact, place, date, time

of death and the identity of the decedent, or a certi-

fied or authenticated copy of a report or record of

any governmental agency that a person is deceased.

(L) A transferring person shall have no duty:

(1) To give notice to any person of the date, man-

ner and persons to whom transfer will be made

under the beneficiary designation;

(2) To attempt to locate any beneficiary;

(3) To locate a trustee or custodian, obtain appoint-

ment of a successor trustee or custodian, or discover

the existence of a trust instrument or will that cre-

ates an express trust; and

(4) To determine any fact or law that would cause

the beneficiary designation to be revoked, in whole

or in part, as to any person or that would qualify or

disqualify any person to receive a share under the

non-probate transfer, or that would vary the distri-

bution provided in the beneficiary designation.

(M) In the event there is an issue or problem with

respect to the transfer of the tangible personal prop-

erty to the transfer-on-death beneficiary or benefi-

ciaries, a transferring person will have the right to

petition the Probate Court having jurisdiction with

respect to the deceased owner’s estate for

instructions.

(N) If, after the execution of a designation of benefi-

ciary form under which the present owner of the

tangible personal property’s spouse is designated the

transfer on death beneficiary, the present owner of

the tangible personal property and such present

owner’s spouse are divorced, obtain a dissolution of

marriage or have the marriage annulled, then the

designation of the present owner’s spouse as a

transfer on death beneficiary on such instrument

shall be terminated and the spouse shall be deemed

to have predeceased the present owner of the tangible

personal property.

(O) A transfer by the transferring person (in accor-

dance with the provisions of this statute and pursu-

ant to the beneficiary designation, in good faith and

in reliance on information the transferring person

reasonably believes to be accurate) discharges the

transferring person from all claims and liability for

the property transferred, regardless of any negli-

gence in determining the proper transferees. The

remedy of the rightful transferees of tangible per-

sonal property transferred under a designation in

beneficiary form executed in conformities with this

statute shall be limited to an action against the

improper transferees.

(P) This section does not preclude other methods of

transferring ownership of tangible personal property

that are permitted by law and have the effect of

postponing enjoyment of the tangible personal prop-

erty until after the death of the present owner.

Some highlights of this proposed new statute are

as follows:

1. To be valid, a transfer on death beneficiary

form must be in writing, be dated and executed by

the present owner, and acknowledged before a No-

tary Public. § 2131.14(B)(1), (5), and (6)

2. Under § 2131.14(A)(5), a transfer on death

beneficiary will include a class of persons specified

in a designation in beneficiary form. Thus, the

owner can simply designate his children to receive

a tangible item after his death.

3. Under § 2131.14(A)(6), the statute defines a

“transferring person” who would be the individual

who delivers or conveys the tangible personal prop-

erty to a transfer on death beneficiary.
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4. § 2131.14(J), (K), (L), (M), and (O) are provi-

sions designed to provide protection to the “trans-

ferring person” who takes it upon himself to

transfer the property to the designated beneficia-

ries and to provide him with the opportunity to pe-

tition the Probate Court for instructions in the

event a problem or issue develops. As a committee,

it was decided not to require that a transferring

person be named by the owner to effectuate the

transfer or delivery of the property but the commit-

tee members wanted to fully protect whoever would

take it upon himself to deliver the property to the

intended transferee.

5. § 2131.14(N) terminates a transfer on death

beneficiary designation to a former spouse of the

owner when the divorce, dissolution of marriage, or

annulment of the marriage occurs after the designa-

tion of beneficiary form had been executed by the

owner, similar to what we have done in Ohio with

TOD deeds, death benefits, trust provisions, etc.

which name a former spouse as a beneficiary.

6. § 2131.14(F) and (H) allows an owner to name

primary and contingent transfer on death benefi-

ciaries and if no primary or contingent beneficia-

ries survive the owner, the property will have to be

included in the deceased owner’s probate estate.

7. § 2131.14(O) gives the transferring person

protection from all claims and liability for the prop-

erty transferred so long as he has acted in good

faith and in reliance on information the transfer-

ring person reasonably believes to be accurate. The

remedy of the rightful transferee of tangible

personal property transferred under a designation

in beneficiary form shall be limited to an action

against the improper transferee of the property.

The members of this Committee strongly believe

that if this proposed statute gets enacted, it will

provide a very useful tool to the residents of Ohio

for transferring items of tangible personal property

in an efficient and economical manner similar to

what Ohio residents can now do with brokerage ac-

counts, bank accounts, motor vehicles, and real

estate.

ASSET PROTECTION

OPPORTUNITIES EXPANDED BY

THE REPEAL OF OHIO REVISED

CODE SECTION 5805.06(B)(2)

By Richard E. Davis, Esq. and Stephanie A.
Lehota, Esq.

Richard E. Davis, Esq.
Member, PLJO Editorial Advisory Board
and
Stephanie A. Lehota, Esq.
Krugliak, Wilkins, Griffiths & Dougherty Co., L.P.A.
Canton, Ohio

It was late afternoon and the sun was low as

Valerie was driving home with her grandson from a

tractor pull at the county fairgrounds. Because of

the blinding glare on her dusty windshield, she

didn’t see the motorcycle coming as she made a left

turn onto the state highway. Valerie and her

grandson were not injured, but the motorcycle

driver received debilitating injuries, and the biker’s

young wife, who was also on the motorcycle, was

killed. A case of simple negligence led to a convic-

tion of vehicular manslaughter, and the related

wrongful death action separated Valerie from a sig-

nificant portion of the inheritance she had recently

received from the trust of her deceased parents,

clients of the authors. Had the trust for Valerie

kept her inheritance in trust, with her as the

trustee, her inheritance would not have been at

risk.

From a beneficiary’s perspective, an inheritance

that is left in trust is always better than one

received outright. While it is commonly agreed that

all generalizations are false, this one is not. The

reason is simple: the protection afforded by a spend-

thrift provision is nearly ironclad. Almost all clients

recoil at the thought of a child losing an inheri-

tance in a nasty divorce from hell or to a potential

greedy personal injury judgment creditor who was

a recipient of an out of control jury award. We know

how difficult and expensive it can be to establish

an Ohio Legacy Trust, yet even better protections

can be so easily provided in a simple third-party

settled beneficiary-controlled discretionary trust.

Why would anyone not do this? It’s because many

clients see no compelling need to restrict their chil-

dren’s access to their eventual inheritances. It is

our hope that with the repeal of R.C. 5805.06(B), a
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perceived drafting error in the Uniform Trust Code

will be corrected in Ohio, and each trust benefi-

ciary can be given the choice of receiving their1 in-

heritance outright or holding it as trustee of the

deceased settlor.

In nearly all cases, the authors recommend to

their estate planning clients that they leave the

inheritances for their children in trust, often with

each child serving as their own trustee. Typically,

clients are reluctant to do this without discussing

it with their children. Such discussions could be

eliminated if each child could be given a limited pe-

riod of time, such as six months following the

surviving parent’s death, to choose between receiv-

ing their share outright or in trust. But because of

the interplay between UTC Secs. 505(b)(2) and

505(a)(1), giving anyone this right voids the spend-

thrift protection of the trust.

Many clients want asset protection for them-

selves, and Ohio does allow for the creation of a

self-settled asset protection trust. But the need to

give up some control often dissuades clients from

moving forward with such a trust. Achieving asset

protection for one’s beneficiaries, however, is much

easier than obtaining that goal for oneself. The ben-

eficiary can retain much more control over a third-

party trust than one can retain over a self-settled

asset protection trust.

Why don’t more clients give their beneficiaries

something that is so sought after? Often, clients

fear that they are creating complexity for a benefi-

ciary by keeping their inheritance in trust. And

many beneficiaries equate a trust with lack of

control, even though this does not have to be the

case.

Clearly, there are situations where the client sees

the need to keep a beneficiary’s share in trust to re-

strict their access to the assets. But there are many

times that the primary reason for the trust is to

provide the beneficiary with creditor protection. In

these situations, the beneficiary can serve as their

own trustee with full investment authority and dis-

tribution authority, limited only to an ascertainable

standard (typically “health, education, maintenance

and support”). While these distributions must be

limited to such a standard in order to receive the

creditor protection, in Ohio all beneficiary trusteed

trusts automatically have this limitation because of

our savings statute, R.C. 5808.14(B)(1). Even

though “maintenance and support” are broadly

construed, and, as a practical matter, rarely inter-

fere with the beneficiary’s needs and desires, the

beneficiary can be given the ability to select (and to

remove) a disinterested trustee who is not a benefi-

ciary and is not related or subordinate to the bene-

ficiary for their own trust. The disinterested

trustee’s power could be limited to making a distri-

bution that goes beyond the “maintenance and sup-

port” restriction, such as a distribution for any

purpose. By using this structure, combined with a

generously broad or even a general power of ap-

pointment (limited only as appropriate for federal

estate tax or GST considerations), the trust ap-

proximates outright ownership, but the beneficia-

ry’s inheritance will remain exempt from virtually

all non-exception creditor claims, including a

spouse in the event of a divorce.

Many times, clients will not want to hold a bene-

ficiary’s share in trust without the concurrence of

the beneficiary. Yet, such a discussion not only

involves the children or other intended beneficia-

ries with the estate planning process, but also can

generate questions from the beneficiaries that the

client may not want to answer. Additionally, these

discussions create expectations that need to be

managed if the client drastically changes their

estate plan in the future. Being able to give the

beneficiary the option of the asset protection

features of a trust would be a helpful tool. But,

R.C. 5805.06(B)(2) treats a beneficiary with a power

to withdraw trust assets in the same manner that

R.C. 5805.06(A) treats the settlor of a revocable

trust.

This article will discuss the treatment of a lapsed

right of withdrawal under Ohio law and the effects

of the repeal of R.C. 5805.06(B)(2). However, states

differ in how the lapse of a right of withdrawal is

treated for creditor rights purposes,2 so potentially

tricky conflicts of law issues might arise.

R.C. 5805.06(B)(2) BEFORE ITS REPEAL

Currently, under Ohio law, the holder of a lapsed

power of appointment is treated in the same man-
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ner as the settlor of a revocable trust, with credi-

tors having access to the portion of the trust that

had been subject to the lapsed power. R.C.

5805.06(B) currently provides:

(B) For purposes of this section, all of the following

apply:

(1) The holder of a power of withdrawal is treated in

the same manner as the settlor of a revocable trust

to the extent of the property subject to the power

during the period the power may be exercised.

(2) Upon the lapse, release, or waiver of the power of

withdrawal, the holder is treated as the settlor of

the trust only to the extent the value of the property

affected by the lapse, release, or waiver exceeds the

greatest of the following amounts:

(a) The amount specified in section 2041(b)(2) or

2514(e) of the Internal Revenue Code;

(b) If the donor of the property subject to the holder’s

power of withdrawal is not married at the time of

the transfer of the property to the trust, the amount

specified in section 2503(b) of the Internal Revenue

Code;

(c) If the donor of the property subject to the holder’s

power of withdrawal is married at the time of the

transfer of the property to the trust, twice the

amount specified in section 2503(b) of the Internal

Revenue Code.

R.C. 5805.06(A)(1) states:

(A) Whether or not the terms of a trust contain a

spendthrift provision, all of the following apply:

(1) During the lifetime of the settlor, the property of

a revocable trust is subject to the claims of the set-

tlor’s creditors.

The combination of these two provisions leads to

the result that creditors can always reach that por-

tion of the trust over which the power of with-

drawal had at one time been applicable.

R.C. 5805.06(B)(2), by giving a beneficiary the

option to withdraw their share or leave it in trust

will cause the beneficiary to be treated as though

they is3 the settlor of a revocable trust holding

these assets, for any amount above the greater of

$5,000 or 5% of the trust assets. The creditors of a

settlor of a revocable trust can reach the trust

assets. Therefore, if the intent is to provide the op-

tion for asset protection, structuring the trust in

this manner would completely negate that goal.

Simply giving the beneficiary the option to own the

assets outright instead of in trust should not ex-

pose those assets to their potential future creditors.

The assets never belonged to the beneficiary, and if

the beneficiary does not exercise the right of with-

drawal, they will not belong to the beneficiary until

an outright distribution is made to them. Of course,

the beneficiary’s creditors will still be able to reach

the assets prior to the lapse of the right of with-

drawal, under R.C. 5805.06(B)(1).

Assuming that R.C. 5805.06(B)(2) will be re-

pealed, once a beneficiary’s option to withdraw the

trust assets has lapsed, the assets will no longer be

subject to the claims of their creditors. Of course,

the estate and gift tax consequences would remain

unchanged. Because the lifetime exemption amount

is much higher right now than it has been in the

past, the current estate and gift tax environment is

favorable to this type of planning, as many benefi-

ciaries will not experience negative estate or gift

tax consequences because of the lapse of a right of

withdrawl (i.e., lapse of a general power of

appointment). In fact, current planning techniques

are geared more towards income tax planning and

often involve intentionally triggering estate tax

inclusion to get an adjusted (hopefully stepped up)

cost basis.

PLANNING AROUND R.C. 5805.06(B)(2)

While R.C. 5805.06(B)(2) is in effect, there is a

way to plan around it. The trust would require that

the beneficiary’s share be held in trust, and, it

would also name a disinterested trustee or provide

for a mechanism to appoint a disinterested trustee,

using uncontrolled discretion, to make distributions

for any purpose. But, the planning did not stop

there. Simply permitting the disinterested trustee

to make distributions for any purpose in no way as-

sures that the trustee will be willing to do so;

however, the grant of expanded discretion dispenses

with a reasonableness standard. Because the disin-

terested trustee may have concerns about liability

to remainder beneficiaries, we recommend stating

that the interests of the remainder beneficiaries

are subordinate to the interest of the primary

beneficiary. Additionally, the beneficiary/trustee can

be given the right to remove and replace the disin-

terested trustee. In this regard, the drafting at-

torney needs to be cognizant of a few renegade
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divorce cases in which a “dominion and control”

theory has been used to circumvent the spendthrift

provision. Those concerns can be obviated by impos-

ing simple, reasonable restrictions on the beneficia-

ry’s ability to remove and replace the disinterested

trustee. Corporate trustees are especially unwilling

to make such distributions, even if the beneficiary

holds the trustee harmless from the claims of any

other current or remainder beneficiaries of the

trust.

Because the job of the trustee is to administer

the trust in a manner that implements the settlor’s

goals for the trust, the settlor should consider

preparing a separate letter of wishes to the disin-

terested trustee as part of the estate plan. The let-

ter is not legally binding on the trustee, but it

expresses the settlor’s wishes (but not the settlor’s

intent) and explains the reasons for holding the

share in trust—i.e., asset protection for the benefi-

ciary, but only if the beneficiary wants that

protection. The letter should give the trustee guid-

ance as to how the trust should be administered;

however, care needs to be exercised to help prevent

its contents from becoming “terms of the trust.”4

The letter, for example, could convey the settlor’s

notion that if the beneficiary decides that they want

to own the trust assets outright, the disinterested

trustee should not resist the beneficiary’s request,

absent compelling circumstances that might have

arisen. Besides providing important precatory guid-

ance, such a letter might also help protect the dis-

interested trustee in the unlikely event that an ac-

tion is brought by a remainder beneficiary.

TAX IMPLICATIONS OF A LAPSED RIGHT

OF WITHDRAWAL

Some practitioners have concerns that the repeal

of R.C. 5805.06(B)(2) could cause unintended tax

results. While the repeal of R.C. 5805.06(B)(2)

would have no effect on the federal estate and gift

tax treatment of a lapsed right of withdrawal, it is

important that the drafting attorney be well versed

in those rules in dealing with wealthier clients.

A right of withdrawal is treated as a general

power of appointment. The assets subject to a gen-

eral power of appointment are includable in the

powerholder’s taxable estate. If a general power of

appointment is not exercised, it lapses. If the prop-

erty subject to the power is less than $5,000 or 5%

of the total value of the trust assets, then there are

no estate or gift tax consequences. If the beneficia-

ry’s entire share is subject to the right of with-

drawal, then there will be tax consequences. The

amount in excess of the greater of $5,000 or 5%

will either be a complete gift or an incomplete gift

that will ultimately be included in the beneficiary’s

estate.

When the beneficiary’s right to withdraw the

trust assets lapses, the beneficiary is deemed to be

the transferor of the property for tax purposes.

Under I.R.C. § 2041(a)(2), the property will be

included in the powerholder’s taxable estate if the

powerholder retains any of the rights described in

I.R.C. §§ 2035 to 2038. 5 In this event, the benefi-

ciary is treated as though the beneficiary was the

actual transferor of the property. Most commonly,

the retained rights would fall under I.R.C.

§ 2036(a)(1) and I.R.C. § 2038. If a beneficiary who

has the right to withdraw only the income under

the trust lets that right lapse, then the value of the

accumulated income will be treated as part of the

beneficiary’s taxable estate under 2036(a)(1).6

Avoiding the triggering of a completed gift upon

the lapse of a right to withdraw the entire principal

of a trust, can easily be accomplished simply by

giving the beneficiary a power of appointment over

the trust. The power of appointment will cause the

trust assets to be includable in the beneficiary’s

estate under 2038, just as though the beneficiary

were the settlor of the trust and retained a power

of appointment.7

Because of the dramatic increases in the estate

tax exemption equivalent and the lowering of the

marginal rate from 55% to 40%, much planning

focuses more on minimizing income taxation. Ac-

cordingly, many practitioners are excited about the

repeal of R.C. 5805.06(B)(2), as it opens up tax

planning opportunities that could be used without

exposing the trust assets to creditor claims. Estate

tax inclusion is often intentionally triggered, when

it will not generate any taxes, to obtain an adjusted

cost basis. In situations where this is already being

done, the tax implications of a lapsed right of

withdrawl are no cause for concern. The repeal of

R.C. 5805.06(B)(2) is favorable to other planning
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techniques as well. A number of practitioners have

written articles and given presentations on the

Beneficiary Deemed Owner Trust, which is a

technique that takes advantage of lapsed powers of

withdrawl.8

COMPETING INTERESTS OF TRUST

SETTLORS AND CREDITORS

Another perceived issue is that the asset protec-

tion opportunities afforded by the repeal are too

expansive. Yet, the repeal of R.C. 5805.06(B)(2) is

consistent with the trend towards more asset

protection opportunities and protection against

creditors in Ohio over the years. The 1939 Ohio

Supreme Court Case of Schofield v. Cleveland Trust

Co.,9 stands for the proposition that creditors can

only reach the assets of a revocable trust during

the settlor’s lifetime, and not following the settlor’s

death. Further, and perhaps more notably in this

context, Ohio passed the Legacy Trust Act in 2013,

which permits the creation of a self-settled asset

protection trust. If a person can transfer their own

assets to a trust in which the settlor can be a bene-

ficiary while also shielding those assets from their

creditors, then the lapse of a power of withdrawal

alone should not permit the beneficiary’s creditors

to reach assets that the beneficiary never owned.

The Ohio legislature determined that individuals

should be permitted to create self-settled asset

protection trusts. And long before it recognized the

validity of spendthrift trusts, the Ohio Supreme

Court determined that a creditor should not be able

to recover against the assets of a decedent’s for-

merly revocable trust. These are just two instances

in which Ohio law allows an individual to protect

their own assets (or what used to be their own as-

sets) from their own creditors. The decision to

repeal R.C. 5805.06(B)(2) gives deference to an in-

dividual’s right to dispose of their assets at death

in whatever manner the individual chooses over a

creditor’s right to reach assets of which the debtor

is a beneficiary.10 Ohio has given individuals the

option to protect their own assets against their own

creditors. Therefore, beneficiaries should be given

this same option for inherited assets they never

owned.

CONCLUSION

Repealing R.C. 5805.06(B)(2) opens the door for

clients to give their children or other beneficiaries

the option of choosing whether or not to receive

their inheritances outright or to leave them safely

protected in a beneficiary controlled spendthrift

trust. In the process of preparing their estate plans,

clients will no longer have to feel as though they

must ask the beneficiaries if they want that protec-

tion by leaving their shares in trust. The decision

can more appropriately be made later, by the bene-

ficiary, following the settlor’s death, as circum-

stances occurring between the time of execution

and the date of death can be considered. Today’s

answer could well be different from tomorrow’s

answer. The tax consequences can be taken advan-

tage of, or, avoided if necessary. Therefore, for those

who want to pass on the asset protection benefits of

a trust to their beneficiaries, there is no downside

to the repeal of R.C. 5805.06(B)(2), except to the

creditors of the beneficiaries.

ENDNOTES:

1For those of our readers who have not been
paying attention, ‘‘they’’ can now be used as a
singular pronoun. The influential Associated Press
Stylebook has added an entry for ‘‘they’’ as a
singular, gender-neutral pronoun in its latest edi-
tion. See also Jeff Guo, The Washington Post, in
his January 8, 2016 article ‘‘Sorry, grammar nerds.
The singular ‘they’ has been declared Word of the
Year,’’ in which he reports, ‘‘Singular ‘‘they,’’ the
gender-neutral pronoun, has been named the Word
of the Year by a crowd of over 200 linguists at the
American Dialect Society’s annual meeting in
Washington, D.C. on Friday evening.

2‘‘The exercise, release or disclaimer of the
power (or the revocation of the exercise) is governed
by the law of the powerholder’s domicile at the time
of the exercise, release, disclaimer or revocation.’’
Turney P. Berry, Jonathan G. Blattmachr and Carol
A. Harrington (2019, January), Powers of Appoint-
ment in the Current Planning Environment. Paper
presented at the Heckerling Institute on Estate
Planning, Orlando, Florida.

3While ‘‘they’’ can now be used as a singular
pronoun, Travis M. Andrews, in the March 28, 2017
The Washington Post ‘‘The singular, gender-neutral
‘they’ added to the Associated Press Stylebook’’
observed, ‘‘Some journalists ‘‘write around’’ it by
simply using the person’s name with each refer-
ence to avoid a jarring construction such as, ‘‘They
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is going home.’’.
4Under 5801.01(V) ‘‘Terms of a trust’’ is defined

as ‘‘the manifestation of the settlor’s intent regard-
ing a trust’s provisions as expressed in the trust
instrument or as may be established by other evi-
dence that would be admissible in a judicial pro-
ceeding.’’ For this reason, practitioners should
consider referring to such a letter as a ‘‘letter of
wishes’’ as opposed to a ‘‘letter of intent’’ to attempt
to prevent the contents of the letter from being
treated as part of the trust’s terms.

5I.R.C. § 2041(a)(2).
6Lischer, 50-6th T.M., Incomplete Lifetime

Transfers: Retained Powers Under Sections
2036(a)(2) and 2038 § V.A.6.i.

7Id. at V.A.6.j.
8For an example of this, see Edwin P. Morrow,

Section 678 and the Beneficiary Deemed Owner
Trust, LISI Estate Planning Newsletter #2577
(Sept. 5, 2017).

9Schofield v. Cleveland Trust Co., 135 Ohio St.
328, 14 Ohio Op. 224, 21 N.E.2d 119 (1939). The
Court held in that case that ‘‘the rights of creditors
to reach the beneficial interest if the settlor - the
interest he has retained for his own benefit includ-
ing any returns or earnings from the trust property
- and to force a revocation of the trust and subject
the trust corpus to the payment of their claims, ex-
ists only during the lifetime of the settlor.’’ Scho-
field, 135 Ohio St. at 333.

10Turney P. Berry in his article Spring Musings
About Trust Law Interesting Current and Future
Issues, points out ‘‘that this is a different, more ba-
sic issue than that presented by self-settled asset
protection trusts, [as] the question is whether a
settlor ought to be able to provide for a beneficiary
in such a way that allows the beneficiary to enjoy
the trust assets yet prevent the beneficiary’s credi-
tors from doing the same.’’ Turney P. Berry (March,
2019), Spring Musings About Trust Law Interesting
Current and Future Issues. Paper presented at the
ACTEC 2019 Annual Meeting, La Quinta,
California.

EPTPL SECTION PROPOSES TO

AMEND OHIO REVISED CODE

§ 2106.13(A)

By James J. Lanham Esq.

Critchfield, Critchfield & Johnston, Ltd.

Wooster, OH

Chairman, EPTPL Section Committee on Trans-

fer of Vehicles to Spouse.

The Estate Planning, Trust and Probate Law

Section of the Ohio State Bar Association is propos-

ing to amend Ohio Revised Code Section 2106.13(A)

to clarify that a surviving spouse is entitled to

receive the spousal share of the allowance of sup-

port and one automobile without reducing the

value of the allowance, consistent with Ohio law

since 1990. This clarification is desired to eliminate

a perceived ambiguity in the current 2017 version

of Section 2106.13(A) which suggests that the elec-

tion of a single automobile by a surviving spouse

might result in a reduction in the allowance for

support. Ohio Revised Code Section 2106.13(A) cur-

rently states:

CURRENT Sec. 2106.13(A) If a person dies leaving

a surviving spouse and no minor children, leaving a

surviving spouse and minor children, or leaving

minor children and no surviving spouse, the surviv-

ing spouse, minor children, or both shall be entitled

to receive, subject to division (B) of this section, in

money or property the sum of forty thousand dollars

as an allowance for support. If the surviving

spouse selected one or more automobiles under

section 2106.18 of the Revised Code, the allowance

for support prescribed by this section shall be

reduced by the value of the automobile having

the lowest value if more than one automobile

is so selected. The money or property set off as an

allowance for support shall be considered estate

assets. (Emphasis added for discussion below.)

A probate magistrate recently argued that this

statute requires a reduction of the spousal allow-

ance if even a single automobile is selected by a

surviving spouse since the legislature references

“one or more automobiles” in the statute. The con-

trary response to that argument is two-fold. First,

that reading ignores the balance of the sentence

conditioning the reduction on selecting “more than

one automobile.” Second, the legislative history of

Section 2106.13 indicates a continuing legislative

intent to provide to a surviving spouse both the full

allowance for support and an automobile without

reducing the value of the support allowance.

The previous version of Section 2106.13(A)

permitted a surviving spouse to claim up to two of

the deceased spouse’s automobiles. The language

was clear that the spouse’s support allowance

would only be reduced if more than one automobile

was selected by the surviving spouse as follows:

PREVIOUS Sec. 2106.13(A) If a person dies leav-

ing a surviving spouse and no minor children, leav-

PROBATE LAW JOURNAL OF OHIOMAY/JUNE 2019 | VOLUME 29 | ISSUE 5

152 K 2019 Thomson Reuters



ing a surviving spouse and minor children, or leav-

ing minor children and no surviving spouse, the

surviving spouse, minor children, or both shall be

entitled to receive, subject to division (B) of this sec-

tion, in money or property the sum of forty thousand

dollars as an allowance for support. If the surviv-

ing spouse selected two automobiles under sec-

tion 2106.18 of the Revised Code, the allowance

for support prescribed by this section shall be

reduced by the value of the automobile having

the lower value of the two automobiles so

selected. The money or property set off as an allow-

ance for support shall be considered estate assets.

(Emphasis added.)

House Bill 432 then amended Section 2106.18(A)

on April 6, 2017 to the current statute permitting

more than two automobiles to be selected by a

surviving spouse if the total value of the vehicles

does not exceed $65,000. In conjunction with that

change, House Bill 432 amended Section 2106.13 to

eliminate the reference to “two automobiles” and

replaced it with the current language referencing

“one or more automobiles.”

Every iteration of Sections 2106.13(A) and

2106.18(A) since 1990 up until the current statutes

clearly gave the surviving spouse BOTH the spousal

allowance for support and one automobile without

reducing the allowance. The 1990 legislation,

adopted May 31, 1990 in Ohio House Bill 346, cre-

ated the statutes for the spouse’s allowance for sup-

port (Section 2106.13) and the additional election

to select a single automobile (Section 2106.18). Af-

ter Section 2106.18 was expanded to permit a

spouse to select two automobiles, the offset to the

allowance for support was added in the PREVIOUS

statute (printed above) requiring the value of the

least expensive automobile to be deducted from the

allowance for support. This still resulted in the

right for the surviving spouse to select a single

automobile without reducing the allowance for

support. Our EPTPL Section unanimously agrees

that the current Section 2106.13(A) was intended

to continue the option to receive both the spousal

allowance for support and an automobile without

reducing the allowance for support. The intention

of 2017’s House Bill 432 was to reduce the spouse’s

allowance for support only if multiple automo-

biles are elected, and then, only to reduce the al-

lowance by the value of the least expensive automo-

bile elected.

To eliminate this small ambiguity in the current

statute, the EPTPL Section unanimously voted at

the September 14, 2018 Section meeting to propose

amending Ohio Revised Code Section 2106.13(A) as

follows:

(A) If a person dies leaving a surviving spouse and

no minor children, leaving a surviving spouse and

minor children, or leaving minor children and no

surviving spouse, the surviving spouse, minor chil-

dren, or both shall be entitled to receive, subject to

division (B) of this section, in money or property the

sum of forty thousand dollars as an allowance for

support. If the surviving spouse selected one or

more automobiles more than one automobile

under section 2106.18 of the Revised Code, the al-

lowance for support prescribed by this section shall

be reduced by the value of the automobile having the

lowest value if more than one automobile is so

selected. The money or property set off as an allow-

ance for support shall be considered estate assets.

This proposed amendment definitively establishes

that the allowance for support and an automobile

are available to a surviving spouse without dis-

counting the allowance. As historically provided in

the previous statutes, the allowance for support in

the proposed Section 2106.13(A) is discounted only

if multiple automobiles are selected by a surviving

spouse.

PRESENTMENT OF CLAIMS

AGAINST ESTATES: A

PRACTICAL PROPOSAL FOR

IMPROVEMENT OF R.C. 2117.06

AFTER WILSON V. LAWRENCE

By Elizabeth E. W. Weinewuth, Esq.

Vorys, Sater, Seymour & Pease LLP

Cincinnati, Ohio

Chair, EPTPL Section Committee on Present-

ment of Claims

When has a creditor “presented” a claim against

an estate? The best available answer to this ques-

tion is found in R.C. 2117.06, but a clear determi-

nation of what constitutes presentment under that

statute is elusive. In the Wilson v. Lawrence1 deci-

sion, discussed below, the Supreme Court of Ohio

did little to clarify the answer. Indeed, a dissenting

opinion raised the specter of the need to “present”
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a claim to an executor by ambush on the local golf

course to be sure the claim has been presented.

Because claims against estates are forever barred

if not “presented” to the executor or administrator

within six months after the death of the decedent

and because fiduciaries risk personal liability for

paying a claim that was not properly presented,

this lack of clarity concerns both creditors and

fiduciaries.

This article will present a proposal for improve-

ment of Ohio’s claims presentment statute to

provide clarity and certainty. This proposal is the

product of a committee of the Ohio State Bar As-

sociation Estate Planning, Trust, and Probate Law

Section Council (“Claims Presentment Committee”).

The proposal set forth below received an affirma-

tive vote of support by the Section Council on April

12, 2019. The goal of this proposed legislative

change is not to benefit creditors, but rather to ease

the process of estate administration for all parties

and to decrease the likelihood for costly litigation

concerning whether a claim has been properly

presented.

THE CURRENT STATUTE

R.C. 2117.06 provides the following instructions

for presentment of a claim against an estate:

(A) All creditors having claims against an estate,

including claims arising out of contract, out of tort,

on cognovit notes, or on judgments, whether due or

not due, secured or unsecured, liquidated or unliqui-

dated, shall present their claims in one of the fol-

lowing manners:

(1) After the appointment of an executor or ad-

ministrator and prior to the filing of a final account

or a certificate of termination, in one of the following

manners:

(a) To the executor or administrator in a writing;

(b) To the executor or administrator in a writing,

and to the probate court by filing a copy of the writ-

ing with it;

(c) In a writing that is sent by ordinary mail ad-

dressed to the decedent and that is actually received

by the executor or administrator within the appropri-

ate time specified in division (B) of this section. For

purposes of this division, if an executor or adminis-

trator is not a natural person, the writing shall be

considered as being actually received by the executor

or administrator only if the person charged with the

primary responsibility of administering the estate of

the decedent actually receives the writing within the

appropriate time specified in division (B) of this

section. (Emphasis added).

Note that a creditor cannot present a claim to

anyone for payment until after an estate has been

opened and after a fiduciary2 has been appointed.

Presentment of a claim to a person before her

formal appointment as a fiduciary is not effective

to preserve the creditor’s claim—even if the person

is named in a will or has applied for appointment

within the statutory time period.3 For this reason,

it is not uncommon for executors or administrators

to delay opening estates until after six months have

passed from the death of the decedent, forcing cred-

itors to open the estate themselves in order to pre-

sent and preserve their claims.4

Under the current statute, once the estate is

opened and the fiduciary has been appointed, a

creditor has three options for presentment of a

claim. First, they can present the claim to the fidu-

ciary in a writing. Second, they can present the

claim to the fiduciary in a writing and file it with

the probate court. Third, they can send it by

ordinary mail addressed to the decedent and hope

that it finds its way into the hands of the fiduciary

within six months of the death of the decedent. If a

bank or corporate fiduciary is serving, the writing

must find its way into the hands of the specific

person who has “primary responsibility” for admin-

istering the decedent’s estate within that time.

The current statute has worked reasonably well

for many years, but there is room for improvement.

For example, Section (A)(1)(b) is practically useless

for the purpose it seems to have been intended.

While any reasonable creditor would feel more

secure filing a claim with the probate court, the

section also requires presentment to the fiduciary

in order to complete the “presentment.” This leaves

the same uncertainty as Section (A)(1)(a), which is

not certain at all unless the fiduciary personally

signs for the certified mail or receives the hand-

delivery. And as the case below makes clear, ques-

tions as to whether a claim has been presented to a

fiduciary are not always easily or practically

resolved.
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WILSON V. LAWRENCE

In Wilson v. Lawrence, a creditor to whom the

decedent owed approximately $200,000 at his death

sent a written claim to the decedent’s “personal

secretary” and trustee of his trust, with the saluta-

tion “to the heirs, administrators or executors of

the Estate. . ..”5 The evidence showed that the let-

ter had been forwarded on to the duly-appointed

executor of the decedent’s estate immediately and

was likely received within the required six-month

period.6 The Eighth District Court of Appeals found

the creditor’s claim to have been timely presented.

The Supreme Court of Ohio reversed the decision

of the Eighth District Court of Appeals and held:

“delivery of the claim to a person not appointed by

the probate court who gives it to the executor or

administrator fails to present a claim against the

estate.”7

The 6-1 majority opinion found that RC

2117.06(a)(1)(a) was unambiguous in its require-

ment that creditors “shall present their claims . . .

to the executor or administrator.”8 The creditor’s

“substantial compliance” with the statute was

insufficient to present a claim. The majority specifi-

cally dismissed the idea of a “softened standard”

for presentment of claims under the statute, noting

that no court has the authority to ignore plain and

unambiguous statutory language.9

Justice O’Neill dissented, writing that a jury

could reasonably conclude that the creditor met the

requirements of R.C. 2117.06 because the creditor

sent his written claim in a manner “reasonably

calculated” to get it “to” the executor.10 Under

Justice O’Neill’s reading of the statute, a letter

directed in the salutation line to the executor that

makes its way to the executor prior to the notice

deadline would satisfy the requirements of R.C.

2117.06 because the writing was presented “to” the

executor.

According to the dissent, the majority opinion

leaves open the question of whether sending a writ-

ten claim by private courier fails under the majori-

ty’s rule: “[m]ust creditors now track down the

executor on the seventh hole of the local country

club and physically hand the claim to the executor

to establish that the claim was ‘presented’?”11

The majority’s opinion does not say that trans-

mission of a claim by U.S. Mail or private courier

addressed to the executor or administrator would

be insufficient to present a claim under the statute.

But the majority offers no response to the dissent’s

question “[w]ould sending a written claim by FedEx

or private courier fail the majority’s rule?”12 The

majority’s opinion also notes that the claim was not

presented to the executor “or [his attorney],” but

does not speak to whether a creditor may present a

claim to an executor through the executor’s

attorney.13 While prior Ohio appellate court case

law has held that presentment of a claim to an at-

torney representing a fiduciary in administration of

an estate satisfies the statute,14 the wording of the

majority opinion in Wilson v. Lawrence leaves

unanswered questions that may give rise to future

litigation.

PROPOSED REVISIONS

The Claims Presentment Committee proposed

the following revisions to R.C. 2117.06, with addi-

tions underlined and in bold font.

(A) All creditors having claims against an estate,

including claims arising out of contract, out of tort,

on cognovit notes, or on judgments, whether due or

not due, secured or unsecured, liquidated or unliqui-

dated, shall present their claims in one of the follow-

ing manners:

(1) After the appointment of an executor or adminis-

trator and prior to the filing of a final account or a

certificate of termination, in one of the following

manners:

(a) To the executor or administrator, or to an

attorney who is identified as counsel for the

executor or administrator in the probate court

records for the estate of the decedent, in a writ-

ing;

(b) To the executor or administrator in a writing,

and To the probate court in a writing that includes

the probate court case number of the

decedent’s estate;

(c) In a writing that is sent by ordinary mail ad-

dressed to the decedent and that is actually received

by the executor or administrator or an attorney

who is identified as counsel for the executor or

administrator in the probate court records for

the estate of the decedent, within the appropriate

time specified in division (B) of this section, without
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regard to whom the writing is addressed. For

purposes of this subdivision (c), if an executor or

administrator is not a natural person, the writing

shall be considered as being actually received by the

executor or administrator only if the person charged

with the primary responsibility of administering the

estate of the decedent actually receives the writing

within the appropriate time specified in division (B)

of this section.

A change to R.C. 2117.07 (acceleration of bar

against claims of potential claimants) that will

change a requirement of presentment “to the

administrator or executor in a writing” to “in the

manner provided in R.C. 2117.06” is also

proposed.

These changes accomplish several goals:

(1) They clarify that presentation of a claim to

an attorney who has appeared of record as the at-

torney representing the fiduciary in a pending

estate case satisfies the statute. This will enable

claims to be presented with some increased cer-

tainty and perhaps additional privacy for the

fiduciary.

(2) They provide a mechanism for presentment of

a claim by filing of the claim with the probate court.

The changes require that the claim include the case

number of the decedent’s estate to underscore that

an estate must already be open and facilitate the

filing of the claim in the correct case. There may be

more than one probate court case number open in

the name of a decedent (for example, a pre-death

guardianship case, a testamentary trust case, a

will contest action, a declaratory judgment action

etc.).

(3) They provide clarity that any written claim

actually received by an appointed fiduciary within

the six-month period is properly presented, no mat-

ter what form of transmission is used to send it

and no matter the addressee. This change takes

into account the fact that many bills are now sent

electronically rather than by ordinary mail and that

some claims may reasonably be addressed to some-

one known to be in charge of the decedent’s affairs,

as was the case in Wilson v. Lawrence. They also

clarify that the requirement that the claim reach a

specific employee of a corporate fiduciary with “pri-

mary responsibility” for the estate administration

is only applicable to subdivision (c), regarding

actual receipt, and not to subdivision (a) regarding

presentment to the administrator or executor.

Consultation with the drafters of the current ver-

sion of R.C. 2117.06 confirms that this was the

intent when this language was added.

SERVICE TO THE FIDUCIARY WHEN

PRESENTING CLAIM TO THE COURT

The Claims Presentment Committee considered

several options for a service requirement in subdivi-

sion (b), including requirements of service under

Civil Rule 5(B)(2) or Civil Rule 73. Ultimately,

concerns that the statute would be unclear as to

whether the “presentment” was effective upon fil-

ing with the court or upon service to the fiduciary

led the committee to recommend the language set

forth above. This language provides the greatest

clarity that the claim is “presented” upon filing with

the court. One might reasonably assume that if a

creditor is interested in being paid the creditor will

also send a courtesy copy of the claim to the fidu-

ciary when filing it with the court. One might also

reasonably expect that a fiduciary will review the

docket in the estate case before making any final

distributions from the estate or preparing final ac-

counting and would see the claim that has been

filed even if not provided notice directly.

CONCLUSION

The proposed changes to R.C. 2117.06 and

2117.07 will make it easier for creditors, fiduciaries,

and courts alike to know when a claim against an

estate has been timely presented. Clarity in the

statute will reduce the likelihood of controversy

and increase efficiency for all parties.

ENDNOTES:

1Wilson v. Lawrence, 150 Ohio St. 3d 368, 2017-
Ohio-1410, 81 N.E.3d 1242 (2017).

2An administrator is a fiduciary appointed by a
probate court to administer an estate who is not
named as an executor in a decedent’s will. An
executor is a fiduciary appointed by a probate court
to administer an estate who is named in a dece-
dent’s will. The term “fiduciary” will be used in this
article to refer to both administrators and execu-
tors.
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3See, e.g.,Shepherd of the Valley Lutheran Retire-
ment Services, Inc. v. Cesta, 2019-Ohio-415, 2019
WL 495115 (Ohio Ct. App. 11th Dist. Trumbull
County 2019).

4See Wrinkle v. Trabert, 174 Ohio St. 233, 22
Ohio Op. 2d 248, 188 N.E.2d 587 (1963) (holding
that it is incumbent upon creditors to open an
estate to present their claims if none has been
opened).

5Wilson v. Lawrence, 150 Ohio St. 3d 368, 2017-
Ohio-1410, ¶¶ 4, 26, 81 N.E.3d 1242 (2017).

6Because summary judgment was granted
against the creditor, the factual question of actual
receipt by the executor within the statutory period
was never determined.

7Wilson v. Lawrence, 150 Ohio St. 3d 368, 2017-
Ohio-1410, ¶ 1, 81 N.E.3d 1242 (2017).

8Wilson v. Lawrence, 150 Ohio St. 3d 368, 2017-
Ohio-1410, 81 N.E.3d 1242 (2017).

9Wilson v. Lawrence, 150 Ohio St. 3d 368, 2017-
Ohio-1410, ¶ 18, 81 N.E.3d 1242 (2017).

10Wilson v. Lawrence, 150 Ohio St. 3d 368, 2017-
Ohio-1410, ¶ 34, 81 N.E.3d 1242 (2017).

11Wilson v. Lawrence, 150 Ohio St. 3d 368, 2017-
Ohio-1410, ¶ 32, 81 N.E.3d 1242 (2017).

12Wilson v. Lawrence, 150 Ohio St. 3d 368, 2017-
Ohio-1410, ¶ 30, 81 N.E.3d 1242 (2017).

13Wilson v. Lawrence, 150 Ohio St. 3d 368, 2017-
Ohio-1410, ¶ 4, 81 N.E.3d 1242 (2017), emphasis
added.

14See, e.g., Peoples Nat. Bank v. Treon, 16 Ohio
App. 3d 410, 476 N.E.2d 372 (2d Dist. Miami
County 1984) (where the executrix of an estate ap-
points an attorney to represent her in the adminis-
tration of the estate a claim against the estate pre-
sented to the attorney but not to the executrix
personally satisfies the presentment requirements
of R.C. 2117.06).

REVISITING OHIO’S SAVINGS

STATUTES: TRUSTS AS S

CORPORATION OWNERS

By Edwin P. Morrow III, Esq.

Eastern U. S. Wealth Strategist

U. S. Bank Private Wealth Management
Cincinnati, Ohio
Member, PLJO Editorial Advisory Board

Ohio has adopted various savings statutes over

the decades to save unwary attorneys and their

clients from inadvertent drafting errors that could

jeopardize substantial tax benefits. But tax law

changes nearly every year. Do these statutes still

“save” anything? Could they do more harm than

good? Should the legislature still support tax sav-

ings clauses to help citizens avoid estate inclusion,

when 99.99% of Ohio taxpayers benefit from estate

inclusion rather than are harmed by it? By contrast,

it’s doubtful that more than a handful of taxpayers,

if any, have recently been helped by such clauses,

since it only applies to malpractice scenarios in the

first place.

This short article will only examine one such sav-

ings clause that has more asset protection than tax

effect.

Ohio R.C. § 5815.22(B) limits the effect of forfei-

ture clauses on trusts owning S corporation stock.

A forfeiture clause is a clause that goes beyond a

normal spendthrift clause that removes a manda-

tory distribution or withdrawal right. It was

intended to prevent inadvertent disqualification for

the qualified subchapter S Trust (“QSST”) election,

which requires “all of the income (within the mean-

ing of section 643(b)) of which is distributed (or

required to be distributed) currently to 1 individual

who is a citizen or resident of the United States.”1

While it is well meaning, our statute is overbroad

and impairs asset protection for many other trusts

that can own S corporation stock without requiring

a QSST election, such as:

1) Irrevocable trusts for two years after a grant-

or’s death;

2) Irrevocable grantor trusts, including benefi-

ciary deemed owner trusts; and

3) Electing small business trusts (ESBTs).

All of these are instances when this savings stat-

ute is not needed and would only be detrimental

to beneficiaries. Such a savings statute is really

only desirable to enable QSST qualification. More-

over, even for QSSTs, the savings statute is over-

broad, since it applies to deny any forfeiture or

postponement whatsoever, well beyond retaining

the minimum necessary access to income that a

QSST requires. If we are to keep this savings stat-

ute, I propose the following modifications to it

below, noted in italics:

Ohio R.C. § 5815.22 (B):
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(1) Except as provided in divisions (B)(2) and (3) of

this section, if an instrument creating an inter vivos

or testamentary trust includes a spendthrift provi-

sion and the trust holds shares in an S corporation,

the spendthrift provision shall not cause any forfei-

ture or postponement of any beneficial interest,

income, principal, or other interest in the shares of

the S corporation held by the trust, but only if a ben-

eficiary or his or her legal representative files a quali-

fied subchapter S trust (QSST) election pursuant to

26 U.S.C. section 1361(d), and only to the extent nec-

essary to comply with that section. In such instance,

this paragraph shall apply retroactively to the same

extent permitted by 26 U.S.C. section 1361(d). For

purposes of division (B)(1) of this section, “S corpora-

tion” has the same meaning as in section 1361 of the

“Internal Revenue Code of 1986,” 26 U.S.C. 1361.

(2) Division (B)(1) of this section does not apply if an

instrument that creates an inter vivos or testamen-

tary trust expressly states that division (B)(1) of this

section does not apply or that the intention of the

testator or other settlor that maintenance of the

corporation’s status as an S corporation is less

important than enforcing the forfeiture or postpone-

ment of any beneficial interest, income, principal, or

other interest in the S corporation shares in accor-

dance with the spendthrift provision in the

instrument.

(3) Division (B)(1) of this section applies only to the

forfeiture or postponement portions of a spendthrift

provision and does not apply to any portion of a

spendthrift provision that prohibits a beneficiary

from assigning, alienating, or otherwise disposing of

any beneficial interest in a trust or prohibits a credi-

tor of a beneficiary from attaching or otherwise

encumbering the trust estate.

We should revisit this savings statute which un-

necessarily impairs asset protection for our S

corporation clients, and examine the continued

relevance and efficacy of many other older savings

clauses as well.

ENDNOTES:

1IRC § 1361(d)(3)(B)

CONTINUED ATTACKS ON

SPECIAL NEEDS TRUSTS

By William J. Browning, Esq. and Keith A.

Stevens, Esq.

Isaac Wiles

Columbus, Ohio

INTRODUCTION

In spite of statutes and a unanimous Ohio

Supreme Court decision, the Ohio Department of

Medicaid and the Ohio Department of Job & Fam-

ily Services (hereinafter referred to as ODM)

continues to raise new attacks on third-party

special needs trusts. These trusts, created by

parents and grandparents for their disabled chil-

dren and grandchildren, are permitted and in-

tended to allow their beneficiaries to remain eligible

for Medicaid healthcare benefits and disability

benefits. These trusts have been acceptable for

decades in most other states, but Ohio still consis-

tently and often successfully challenges them. It is

the state’s desire to deny Medicaid benefits until

the trust funds are exhausted, leaving the disabled

person without any additional financial support.

The administrative and technical challenges we

routinely see launched by ODM deny the benefi-

ciary and the trustee basic due process rights.

CASE LAW AND STATUTORY HISTORY

The Ohio Supreme Court has weighed in three

times in this matter. In the first, Bureau of Support

in Dept. of Mental Hygiene and Correction v. Kre-

itzer, 16 Ohio St. 2d 147, 45 Ohio Op. 2d 480, 243

N.E.2d 83 (1968), the Court concluded that where

the third-party trust enunciates “an enforceable

standard of a fiduciary’s conduct to the extent of

providing minimal support for a destitute [benefi-

ciary],” the trustee may be compelled to expend

trust funds in support of the beneficiary. Kreitzer at

150. By contrast, the trustee of a completely

discretionary trust with no support standard could

not be compelled to make a distribution in support

of the beneficiary.

Nearly 30 years later, the Court reexamined the

issue in Young v. Ohio Dept. of Human Serv., 76

Ohio St. 3d 547, 1996-Ohio-70, 668 N.E.2d 908

(1996) and decided that where the trust specifically

forbids the use of funds in a way that would deprive

the applicant of public benefits, the trust could not

be counted. However, as observed by Justice Pfeif-

fer in his concurrence, a change to the Ohio Admin-

istrative Code during the pendency of the case
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closed this loophole. Following this amendment to

the Administrative Code, planners would need to

be more careful and opaque in their drafting.

Undeterred by caselaw, ODM then denied ben-

efits due to the presence of a purely discretionary

trust in Pack v. Osborn, 117 Ohio St. 3d 14, 2008-

Ohio-90, 881 N.E.2d 237 (2008). After a unanimous

decision of the Fifth District Court of Appeals, the

ODM appealed that case to the Ohio Supreme

Court. The Ohio Supreme Court, following statu-

tory lead, unanimously found that these trusts are

appropriate and that such trusts do not affect

Medicaid eligibility.

The distinction between support and discretion-

ary trusts was further codified in statute with Ohio

Revised Code § 5163, passed in 2004, and the Ohio

Trust Code, passed in 2007. ODM opposed these

statutory changes from the outset and have only

adhered to the statute due to the Supreme Court’s

decision in Pack. Even then, adherence has been

tenuous and inconsistent, as there are currently

two separate definitions of what qualifies as a

permissible, non-countable trust.

The first of these is found in Ohio Revised Code

§ 5163.21(G), which counts a trust as available

“only if the trust permits the trustee to expend

principal, corpus, or assets of the trust for the ap-

plicant’s or recipient’s medical care, care, comfort,

maintenance, health, welfare, general well-being,

or any combination of these purposes.” This is con-

sistent with Kreitzer and is the same definition

used in Ohio Administrative Code 5160:1-3-

05.2(c)(4).

The Ohio Trust Code introduced a definition for

a wholly discretionary trust on its adoption in 2007.

This definition does not speak directly to Medicaid

and is meant to serve a larger asset protection

context, as in cases with a spendthrift beneficiary.

However, it accords with the Supreme Court’s deci-

sion in Pack. A qualifying Ohio Trust Code wholly

discretionary trust is irrevocable, created by a third

party, does not contain any ascertainable stan-

dards, and the beneficiary of which may not be a

settlor or trustee, or exercise any power over the

trustee. Ohio Revised Code § 5801.01(Y). The only

permissible limitations on a trustee’s discretion are

limits on in-kind support and maintenance expen-

ses to allow a beneficiary to continue to qualify for

SSI. Ohio Revised Code § 5801.01(Y)(5)(a) and (b).

Planners are encouraged to give more deference

to the first definition. In questions of law, Ohio

agencies, including administrative hearing officers,

adhere first to the Ohio Administrative Code. Ohio

Revised Code § 5163.02 holds the Administrative

Code supreme, “notwithstanding any provision of

state law, including statutes, administrative rules,

common law, and court rules.” While the definition

is currently consistent with the statute, ODM has

shown a willingness to deviate from statutory guid-

ance in the past.

It should be noted that Ohio Revised Code

§ 5163.11(G)(4) offers a number of savings or excep-

tion provisions. By inserting one of these into the

trust agreement, an instrument that is not suf-

ficient under the above code sections may still be

partially or fully exempt.

ADMINISTRATIVE ATTACKS

The agency has long utilized the state hearing

process established by Ohio Revised Code § 119 to

attack these trusts. The hearing process usually

involves a non-attorney acting as a hearing officer,

with their decision reviewed by a supervisor. The

hearing officer does not have direct access to the

case file, only what is submitted by the county and

by the applicant. Though the agency is vested with

subpoena power, it nearly always declines to issue

them and will not require individuals from the

county or state to actually testify. Not surprisingly,

state hearings concerning Special Needs Trusts are

nearly always unsuccessful.

In those rare circumstances where an applicant

is successful at a state hearing, the doctrines of res

judicata and stare decisis do not apply to ODM,

only to the applicant. Even with a favorable hear-

ing decision in place, the county and state can again

attempt to terminate or deny benefits on the same

grounds.

In Cook v. Ohio Dept. of Job & Family Servs.,

2015-Ohio-4966, 2015 WL 7738415 (Ohio Ct. App.

10th Dist. Franklin County 2015), for instance, a

Florida trust put in place by the mother of the ap-
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plicant was disclosed to the agency and the Medic-

aid application was approved. Approximately seven

years later, the agency reviewed the Trust again

and then decided that it was now a countable asset

for Medicaid purposes. Medicaid benefits were

terminated and a hearing ensued. The hearing of-

ficer sustained the appeal and benefits were

reinstated. Soon thereafter, the county again

decided that the Trust was vulnerable and issued

another termination notice. Again, counsel was able

to win a second state hearing on the same grounds.

The county then issued yet another termination no-

tice, again with the same result. Approximately six

months after the third state hearing, the county

again denied benefits and at the fourth state hear-

ing, the county prevailed. This very process outlines

the deficiencies and the risks of processing adminis-

trative hearings through ODM.

DUE PROCESS

In order to avoid some of the defects in the

administrative hearing process, we chose in Pack

to pursue a declaratory judgment action in the

court of common pleas to pursue a ruling that the

trust in question was wholly discretionary. The par-

ties then requested the common pleas court to stay

the administrative appeal process as two disparate

decisions could be issued regarding the same trust.

The Court of Common Pleas granted the motion to

stay and later found that the trust was wholly

discretionary. The Court of Appeals and Supreme

Court disagreed with the substantive part of the

Common Pleas decision. The appellate court found,

however, that the Common Pleas judge correctly

identified the issues and that process was appropri-

ate

At the Supreme Court, both future-Chief Justice

O’Connor and then-Chief Justice Moyer approved

of the declaratory judgment tactic, as it bound all

parties—trustee, beneficiary, and ODM—in one

action. The trustee is not a party to the administra-

tive appeals action, while an action by the benefi-

ciary to compel a distribution does not necessarily

involve ODM. The declaratory judgment action for

an applicant for services, however, allows all the

beneficiary, the trustee, and ODM to look out for

their individual interests.

IMPACT

The Pack decision, unfortunately, does have a

potential negative shadow. In the Cook case men-

tioned above, the applicant both requested an

administrative appeal and sought a declaratory

judgment action. However, the agency decided to

take a very aggressive approach and first asked

that they be dismissed from the declaratory judg-

ment case. The Court of Common Pleas refused to

stay the administrative appeal process during the

pendency of the declaratory judgment case. The

probate magistrate dismissed the agency as a party

and issued a decision finding that the Trust was

not consistent with the statute.

The Court of Appeals then narrowed down the

inquiry under an extremely restrictive interpreta-

tion of Pack. According to the Tenth District, Pack

stands solely for the proposition that:

a court in a declaratory judgment action could

provide judicial guidance as to whether a trust is a

pure discretionary trust or a discretionary trust with

a support standard. Such an interpretation of a trust

could then be used in the Medicaid-eligibility review

process to determine whether the trust qualifies

under one of the exceptions in R.C. 5111.151(G)(4)(e),

(g), and (h).

The Tenth District held that the only evidence to

rebut the Agency’s finding that the trust was not

wholly discretionary was the declaratory judgment.

Because the magistrate ruled against the applicant

in the declaratory judgment action, she could not

provide the necessary evidence to sustain the

administrative appeal.

Following this decision, the beneficiary passed

away and the Ohio Supreme Court declined

jurisdiction. The agency is currently taking the

same position in other trust cases. It is the goal of

the agency to force individuals through a state

hearing process that it has purposely compromised.

While this is not a frontal assault upon the Ohio

Supreme Court decision in Pack, it is a definite

risk to special needs planning. Rather than pursue

a legislative process or meaningful appeal to have

Pack reversed, the agency has instead chosen to

utilize its administrative process to undermine

Pack. In its approach, it has been aided by some

courts reading an extremely narrow holding into
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Pack that ignores the basic due process and sub-

stantive tenets for which the decision stands.

THE FIGHT CONTINUES

Shortly after this article was submitted, one

county came up with a new argument. In an appeal

based on one of these third-party trusts being

treated as countable, the agency argued that the

sole rubric for evaluating trusts is found in Ohio

Revised Code § 5163.21. It sought to completely jet-

tison the discretionary-vs-supplemental dichotomy,

and simply inquire if the trust could be used for

“medical care, care, comfort, maintenance, health,

welfare, general well being, or any combination of

these purposes,” per Ohio Revised Code

§ 5163.21(G)(2), and if any of the exceptions under

Ohio Revised Code § 5163.21(G)(4) applies. The

agency’s reasoning was that, since the code section

has been amended five times since Pack, the state

legislature has functionally overruled the Supreme

Court. The Agency also made an impassioned pub-

lic policy argument against these trusts.

However, the Agency’s position on Ohio Revised

Code § 5163.21 overruling Pack is untenable, as

the version of the statute in effect in 2008 when

the case was decided (then Ohio Revised Code

§ 5111.151(G)) differs only in two minor cosmetic

ways (“an available resource” becomes “a resource

available to the applicant or recipient” and “rules

adopted by the department of job and family ser-

vices” becomes “rules adopted under section

5163.02). This argument seeks to obfuscate the

actual legislative history in an attempt to adminis-

tratively overturn Kreitzer, Young, and Pack.

ULTIMATE REMEDY

To fix the faulty administrative appeal system, it

will probably require a federal court finding that

the process is constitutionally deficient. The Bar

Association has often complained to the agency, but

ODM has not shown interest in reforming this

process. The rigged, flawed nature of the system is

readily apparent to practitioners, so it is somewhat

concerning that the Tenth District’s decision in Cook

was so unconcerned with the constitutional defi-

ciencies of the administrative process.

ODM’s combativeness undermines the Revised

Code and case law. The OSBA, along with the

Down’s Syndrome Association, offered meaningful

support in Pack against the excesses of the admin-

istrative system. Now, the OSBA, parent support

organizations, and other allies must prepare for

the coming battle, either in state or federal court,

over the system itself.

EFFECTIVELY USING

BENEFICIARY DESIGNATIONS

ON RETIREMENT ACCOUNTS*

By J. Paul Fidler, Esq.

Schneider Smeltz Spieth Bell LLP

Cleveland, OH

INTRODUCTION/FRAMING THE ISSUE

As of March 31, 2018, total retirement assets

held in the United States were valued at roughly

$28 Trillion Dollars.1 Retirement assets accounted

for about 34% of all household financial assets in

the U.S.2

Based on these statistics, and on the experience

of many estate planners who see a rising propor-

tion of estate planning clients with significant por-

tions of their net worth invested in retirement as-

sets, it is critical that estate planners are

conversant with the options and rules applicable in

deciding how to designate beneficiaries for their

clients’ retirement assets.

The danger is that, left to their own devices, our

clients may view the seemingly simple beneficiary

designation forms provided by the employer’s HR

personnel, or the forms provided as part of the

voluminous account opening packet for an IRA ac-

count, as potentially insignificant.

In reality, the beneficiary designation forms

completed for retirement accounts may be as

important—or more important—than the Will

and/or Trust Agreement traditionally prepared by

an estate planning attorney. In a sense, each bene-

ficiary designation form is a “mini-Will” controlling

what happens to the owner’s retirement accounts

*Based loosely on a talk delivered to the Cleveland Estate Planning Council in October 2018.
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at death and, as such, deserves appropriate atten-

tion commensurate with the value of the assets in

that account.

This article will:

1. Present the main factors in a multifactorial

planning analysis relating to retirement as-

sets

2. Discuss the hierarchy of potential beneficia-

ries (from a tax perspective)

3. Offer examples of some potential results

4. Discuss situations where the IRS distribution

rules do not matter/exceptions to the general

rules

5. Offer one possible approach to selecting bene-

ficiaries

6. Discuss the challenges of getting beneficiary

designation forms completed, transmitted, and

accepted

7. Identify some valuable reference resources

SHORTHAND TERMS

The following are some helpful shorthand terms

used in this article:

1. Required Beginning Date (RBD)—The IRS-

defined date by which the owner or beneficiary

of a retirement account must begin to take

required distributions.

2. Required Minimum Distribution (RMD)—

Under IRS regulations, the amount that must

be distributed in a particular year from par-

ticular retirement assets to the owner or

beneficiary.

3. PLR—Private Letter Ruling.

4. Client or Owner—The owner of an IRA or

“plan participant” of an employer-sponsored

account. Many of the applicable IRS regula-

tions are written referencing the “plan partic-

ipant,” though for our purposes the term also

generally applies to the owners of an IRA

account.

5. Designated Beneficiary—The selected person

for purposes of determining required mini-

mum distributions from the retirement ac-

count following the death of the owner.

6. IRA or “retirement account”—Used generi-

cally in this article to refer to all manner of

retirement accounts, unless otherwise speci-

fied, including 401(k) accounts, 403(b) ac-

counts, IRAs, Roth IRAs, etc.

PRELIMINARY MATTERS

Because of the length and scope of this article,

the author writes using the “90/10” Rule. The ma-

terial in this article is probably correct 90% of the

time, but a careful reader could probably come up

with exceptions or specific cases where the general

rule does not apply (the 10%). For example, 401(k)

accounts and other employer-sponsored retirement

plans are incrementally different than traditional

IRAs. Likewise, Roth IRAs are fundamentally dif-

ferent from traditional IRAs from an income tax

perspective, but the same insofar as IRS post-death

distribution rules go. Some notable exceptions are

discussed in this article, but for the most part the

exceptions/differences are not addressed to respect

space and time limitations, and to avoid getting

lost in the details.

From an economic perspective, most retirement

assets are similar, in that, so long as the assets

remain inside the retirement account, they are not

subject to income tax. However, when the assets

are distributed from the retirement account, they

are subject to income tax on a dollar-for-dollar

basis. For example, the owner of an IRA who

receives a normal retirement distribution from an

IRA account of $1,000 will recognize $1,000 of reg-

ular income in the year the distribution is received,

and will pay income tax on that income at his or

her effective income tax rate. Likewise, if the owner

dies and the account passes to a beneficiary, the

beneficiary receiving a distribution of $1,000 will

recognize $1,000 of regular income, again in the

year the distribution is received, and the benefi-

ciary will pay income tax at his or her effective

income tax rate.

For income tax purposes, distribution deferral is
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“King.” That is, all other things being equal, it is

better to defer distributions from retirement ac-

counts for as long as possible, allowing for tax-free

growth and appreciation. Deferral also avoids cur-

rent income taxes. However, at the risk of stating

the obvious, being able to spend some of the retire-

ment assets eventually would be beneficial! An as-

set that never provides a benefit to its owner might

not be properly counted as an asset at all. A Greek

proverb states that “[a] society grows great when

old men plant trees whose shade they know they

shall never sit in.” This inherent tension between

tax-free growth within the account and retirement

plan distributions which trigger both the ability to

spend the asset and income recognition is central

to administration of retirement assets.

Of course, the IRS rules are designed generally

so that, if the owner achieves his or her expected

life expectancy, the owner will have withdrawn

most or all of the value of his or her retirement ac-

counts before death.

Though much of this article is focused on income

tax implications, it is important to remember not to

let the tax tail wag the dog. If the owner’s disposi-

tive intentions do not match up with optimal tax

results, and the owner understands the implica-

tions of his or her decisions, then we should proceed

to follow his or her intentions rather than worrying

so much about income tax results. On the other

hand, the ability to quickly understand the income

tax implications of any given course of action is key

to helping the owner make informed decisions

about estate planning options.

This article is planning oriented. That is, we as-

sume that the owner is still living and competent

to make decisions. This article is not oriented as

much to situations where the “client” arrives in an

already deceased condition, and the advisors are

faced with post-death planning decisions/options,

some of which may well constrain the remaining

options. Good lifetime planning will help avoid post-

death planning challenges that could arise with re-

spect to retirement assets.

As a final preliminary matter, it is also good to

“run the numbers,” and then run the numbers

again, to see if your understanding of what you

believe should happen is borne out by the real-

world projected results. There are a number of com-

mercial products available for this purpose,3 you

can build Excel spreadsheets for this purpose,

and/or you can rely on an accountant or financial

planner to help with this task.

FACTORS TO CONSIDER

The following are factors to consider when an

owner is deciding how best to complete the benefi-

ciary designation forms for retirement assets:

1. Identity of potential beneficiaries, listed from

most tax-advantaged to least tax-advantaged

a. Charities

b. Spouse

c. Young beneficiaries (individuals, such as

grandchildren)

d. Older beneficiaries (individuals, such as chil-

dren of the owner, or siblings)

e. Qualified trust beneficiaries (theoretically the

same tax implications of c. and d., but with

additional technical and administrative com-

plexity)

f. Beneficiaries who are not individuals (such as

a probate estate or corporation)

2. Income tax deferral and reduction opportuni-

ties

a. The longer the potential deferral, the better

b. The lower the effective income tax rate of the

beneficiary, the better

3. Is there a desire to control the retirement assets

from the grave to protect the beneficiary?

a. Protect the beneficiary from himself/herself

(e.g., bad judgment; spendthrift issues, etc.)

b. Maturity/age issues (practical challenges

when beneficiaries are under age 18)

c. Need or desire to control investment selection

within the retirement account

d. Need or desire to control timing and/or amount
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of distributions from the retirement account

(when the beneficiary cannot be trusted to

take appropriate distributions)

e. Asset protection considerations (e.g., a benefi-

ciary needs asset protection beyond the protec-

tion otherwise available to the beneficiary ac-

count)

Very generally, the owner can pick two of the fol-

lowing three factors to optimize:

1. Identity of beneficiaries

2. Income tax results

3. Comprehensive control from the grave

One tricky concept of retirement assets, different

in kind from most other assets, is that the economic

value of retirement accounts varies based on the

identity of the owner or the identity of the

beneficiary. A more tax-favored beneficiary equates

to a more valuable asset. Likewise, a less tax-

favored beneficiary equates to a less valuable

retirement asset. A $100,000 IRA passing to a youn-

ger beneficiary, with a low marginal income tax

rate and significant potential income tax deferral,

could be worth a great deal more than $100,000

net of income taxes. In contrast, the same $100,000

IRA passing to a very elderly beneficiary, with a

high marginal income tax rate and little opportu-

nity for income tax deferral, is likely worth signifi-

cantly less than $100,000 net of income taxes.

HIERARCHY OF BENEFICIARIES

One threshold question is: Does the identity of

the named IRA beneficiary affect required distribu-

tions during the owner’s lifetime?

The answer is a resounding “No,” except in the

niche case where the owner is married to a much

younger spouse, and the much younger spouse is

named as the sole beneficiary of the IRA. Other-

wise, the selection of beneficiary does not affect

required distributions during the owner’s lifetime.

During the owner’s lifetime, required distribu-

tions start when the owner reaches roughly age

701/2, and those required distributions are recalcu-

lated each year, based on a Uniform Lifetime Table

issued by IRS regulations.

IRA beneficiaries can be loosely organized into

an income tax hierarchy based on their identities.

CHARITIES AS BENEFICIARIES

Charities are at the “top” of the hierarchy based

on the fact that they are income tax-free organiza-

tions, so assets passing to charities are available to

the charity at the gross, pre-tax value. To the extent

there is potentially estate tax due, a charitable

estate tax deduction applies. The overall result is

the best of all worlds. The owner has never paid

income tax on the IRA account value, nor will the

ultimate recipient—the charity. If the owner is

charitably inclined, one of the most effective

techniques available is to name the desired chari-

ty(ies) as beneficiary of the IRA account. Doing so

offers a tax-free in/tax-free out result, which is very

attractive.

The vast majority of this article focuses on leav-

ing retirement assets to a beneficiary at death.

However, there is also an opportunity for the owner

to give retirement assets to charities during the

lifetime of the owner. This powerful but niche

technique was created by Congress in 2006, but

was available on a temporary and often retroactive

basis before it was made permanent by Congress in

December 2015. This technique, usually referred to

as a “qualified charitable distribution” (QCD), al-

lows a traditional IRA owner or beneficiary who is

over age 701/2 to instruct the custodian of the IRA

to transfer up to $100,000 in any given calendar

year directly to one or more charities (other than

donor-advised funds and supporting organizations).

The amount transferred is not included in the gross

income of the IRA owner, even though the transfer

is a distribution from his or her IRA, and even

though the transfer may be used to satisfy the

owner’s lifetime RMDs. Any owner looking to use

the QCD technique should examine the technical

requirements in much more detail.

SPOUSE AS BENEFICIARY

The spouse as beneficiary is the next-most

advantageous class of beneficiary, from an income

tax perspective. A spouse is the only beneficiary

who can complete a “rollover” of the account and

take that account as his or her own, using the
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Uniform Lifetime Table for distributions through-

out the spouse’s lifetime. For many married own-

ers, this is the starting point for discussion, and it

is only if there are overriding factors present, such

as a desire to ensure the remaining assets pass to

children of a prior marriage, that the owner should

consider a beneficiary other than the surviving

spouse.

INDIVIDUALS OTHER THAN A SPOUSE AS

BENEFICIARY

If any individual other than a spouse is named

as the beneficiary, then the beneficiary must create

a beneficiary account or “inherited IRA” account,

under which the beneficiary is able to control both

the investments of the account and the timing and

amount of distributions. The beneficiary is obli-

gated to take distributions based on the beneficia-

ry’s remaining life expectancy. The Single Life Ex-

pectancy table, which is not recalculated in any

future years, stands in contrast to the approach of

the Uniform Lifetime Table (life expectancy recalcu-

lated each year of the owner’s life). Overall, then,

naming an individual (other than a spouse) as ben-

eficiary is a comparatively tax-advantaged way to

proceed—the younger the named beneficiary the

better.

SEE THROUGH TRUST AS BENEFICIARY

If a Trust is named as beneficiary of an IRA, the

IRS may be willing to “see through” the Trust and

treat the Trust beneficiary(ies), or the sub-trust to

which the retirement assets are directed by the

beneficiary designation, as the beneficiary for

purposes of computing required distributions from

the IRA. If certain technical requirements are met,

a See-Through Trust can offer the best of all

worlds—with additional asset protection character-

istics and control offered by the Trust, but with the

same required minimum distribution schedule that

would have been in place had the named benefi-

ciary been the Trust beneficiary himself or herself.

On the other hand, the IRS rules for See-Through

Trusts, and practical compliance with those rules,

are complicated.

There are typically three types of Trusts named

as beneficiaries of an IRA:

1. A Conduit Trust

2. An Accumulation Trust

3. A Non-Qualified Trust Beneficiary (equivalent

to a Non-Individual as beneficiary—see below)

As a threshold matter, any Trust seeking See-

Through Trust treatment must meet the following

threshold requirements:

1. Trust must be valid under state law

2. Trust must be irrevocable, at least immedi-

ately after the death of the owner

3. Trust beneficiaries must be identifiable by be-

ing named, or by being members of a class of

beneficiaries that makes each person identifi-

able

4. Certain documentation must be provided to

the plan administrator (IRA custodian) by

October 31st of the year after the year of the

owner’s death

5. All Trust beneficiaries must be individuals

(this threshold requirement is not explicit in

the regulations but is implied for the Trust to

avoid treatment as a Non-Qualified Trust Ben-

eficiary)

By far the most complicated of the requirements

is #3—making sure the Trust beneficiaries are

identifiable (and are all individuals). This issue is

complicated and has many nuances beyond the

scope of this article.

If a Trust meets the threshold requirements for

all See-Through Trusts, then the question is

whether it is a Conduit Trust or an Accumulation

Trust.

To be a Conduit Trust, the See-Through Trust

must provide that all distributions from the IRA

account are paid to the (individual) Trust benefi-

ciary upon receipt by the Trustee (when distribu-

tions are made, the Trustee is a mere “conduit” be-

tween the IRA and the Trust beneficiary). If that

requirement is met, then remainder beneficiaries

(e.g., permissible appointees under a power of ap-

pointment; charities; older beneficiaries, etc.) do

not count for purposes of determining RMDs or
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See-Through Trust status. Note that distribution

from the IRA account can be used to pay appropri-

ate Trust expenses.

If a See-Through Trust does not qualify as a

Conduit Trust, then it is considered an Accumula-

tion Trust.

An Accumulation Trust, though, requires careful,

tailored drafting to ensure that no person older

than the intended (designated) beneficiary can ever

be a beneficiary of the Trust/sub-trust receiving

IRA distributions. On that basis, drafting consider-

ations include:

1. Any permissible appointees under powers of

appointment should generally be limited to

individuals younger than the current benefi-

ciary

2. Contingent beneficiaries generally count for

RMD purposes

3. The Trust terms should generally prevent the

adoption of an older beneficiary, or otherwise

adding any older beneficiary

4. A non-individual (e.g., estate, charity, credi-

tor, etc.) cannot be a beneficiary of the Trust/

sub-trust receiving IRA distributions

An Accumulation Trust is not required to distrib-

ute the value of distributions from the IRA to the

Trust, but keep in mind that those distributions

still likely qualify as taxable income from an income

tax perspective, on a dollar-for-dollar basis. There-

fore, any “accumulated” IRA distributions to the

Trust are likely taxed at the Trust level for income

tax purposes, using the current (compressed)

income tax brackets applicable to trusts.

Note that, though various PLRs issued in recent

years provide more clarity, there is still significant

uncertainty about who is considered a “designated

beneficiary” (a permissible counted individual) of a

Trust for purposes of setting the RMDs. More

precisely, there is ambiguity about which Trust ben-

eficiaries are considered “mere potential successor”

beneficiaries under the applicable IRS regulations,

and which beneficiaries are more than mere poten-

tial successors and as such their existence endan-

gers optimal RMD treatment.4

If the purported See-Through Trust does not

meet the tests as a Qualified Trust, then the IRA is

treated as if there is no “designated beneficiary”

(no individual who is a beneficiary), and the Trust

must take distributions under the same rules as if

the IRA passed to any other “non-individual”—on a

shortened basis. See more discussion below.

NON-INDIVIDUALS AS BENEFICIARY

If the owner names a beneficiary who is not an

individual, the result is the least tax advantaged.

If the owner dies after the owner’s RBD, required

distributions must be made over the remaining

(non-recalculated) life expectancy of the deceased

owner, beginning by the end of the year following

the year of the owner’s death. If the owner dies

before the owner’s RBD, the entire account must be

distributed within five years of the owner’s death.

This class of beneficiary includes any Non-Qualified

Trust—any trust that fails to qualify as a See-

Through Trust, as discussed above.

POST-DEATH PLANNING/ADMINISTRATIVE

DEADLINES

Though this article does not concentrate on post-

death planning issues, following are some dates

which a beneficiary should pay attention to in a

post-death planning/administration context:

1. Disclaimer deadline—nine months after the

owner’s death or, if later, nine months after

the beneficiary reaches age 21

2. Deadline to determine beneficiaries (so-called

Beneficiary Finalization Date, e.g., deadline to

take action to narrow the class of beneficia-

ries, for RMD purposes)—September 30th of

the year following the year of the owner’s

death

3. Deadline to provide IRS custodian with trust

documentation—October 31st of the year fol-

lowing the year of owner’s death—Treas. Reg.

1.401 9(a)(9)-4, Q&A 6

4. Deadline for creating separate accounts allow-

ing each beneficiary to use his or her life ex-

pectancy—December 31st of the year follow-

ing the year of the owner’s death
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5. Deadline to begin distributions using RMDs

based on the life expectancy of a person—

December 31st of the year following the year

of the owner’s death

WHEN THE DISTRIBUTION RULES DO NOT

MATTER

Sometimes the post-death distribution rules do

not matter or are not important, for example:

1. When the owner has named a beneficiary who

wants to or needs to take IRA distributions

very rapidly following the owner’s death

2. When charities are the beneficiaries (lump

sum distribution is likely)

3. When the owner dies after her RBD and the

beneficiary is older than was the owner

4. Other situations where deferral and/or income

tax issues are not important

When these niche situations arise, it is important

for a planner to recognize that the typical rules/

concerns can be ignored, at least to a point.

PLANNING POINT ABOUT MIXING AND

MATCHING CLASSES OF BENEFICIARIES

When planning, one valuable rule of thumb is to

avoid “mixing and matching” different classes of

beneficiaries within the same IRA account. For

example:

1. Use separate accounts to benefit charities

2. Use separate accounts to benefit the spouse

3. Use separate accounts to benefit the children

(or persons of similar age)

4. Use separate accounts to benefit grandchil-

dren (or other young persons of similar age)

Many of the problems that arise if this rule of

thumb is ignored can be mitigated or eliminated

with effective post-death planning. However, usu-

ally those issues can be eliminated with effective

pre-death estate planning by adhering to this rule

of thumb.

TAX ORDER OF PREFERENCE IF THE

SPOUSE IS CURRENT INTENDED

BENEFICIARY

If the owner’s goal is to benefit the spouse during

the spouse’s lifetime, following is a “tax order of

preference,” offering a rule of thumb as to the

income tax and transfer tax efficiency of benefitting

the spouse with IRA assets:

1. Surviving spouse as direct beneficiary (most

efficient from a tax perspective)

2. QTIP Trust as beneficiary

3. GST-Exempt QTIP Trust (so-called “Reverse

QTIP”) as beneficiary

4. Non-GST-Exempt Credit Shelter Trust as ben-

eficiary

5. GST Exempt Credit Shelter Trust as benefi-

ciary

Of course, in addition to the tax implications,

there are a variety of other factors at play (e.g.,

owner’s desire to control disposition at a spouse’s

death; factors driven by the owner’s mix of assets;

etc.).

SIMPLICITY AND TAX ORDER OF

PREFERENCE WHERE CHILDREN ARE THE

INTENDED BENEFICIARIES

If the owner’s goal is to benefit a child or chil-

dren during the child’s lifetime, the following is a

combined “tax order of preference” and simplicity

order of preference, offering a rule of thumb as to

the income tax and simplicity of benefitting a child

or children with the owner’s IRA assets:

1. Name the child as direct beneficiary;

2. Name a separate trust for the benefit of the

child (generally allows for RMDs over the

single life expectancy of the child);

3. Name a “main” trust as beneficiary that

divides in separate trusts for multiple chil-

dren (if drafted properly under current law,

generally allows for RMDs over the life expec-

tancy of the oldest child); or

4. Name a “pot trust” as beneficiary that eventu-
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ally terminates or divides into separate trusts

for multiple children (if drafted properly under

current law as an Accumulation Trust, gener-

ally allows for RMDs over the life expectancy

of the oldest child).

PUTTING IT ALL TOGETHER—ONE

APPROACH

For one possible approach to making beneficiary

designations for retirement assets, see Appendix

Chart (One Approach to Beneficiary Selection) for a

decision-tree discussing commonly encountered is-

sues and how to think about those issues.

COMPLETING BENEFICIARY DESIGNATION

FORMS

Actually getting appropriate beneficiary designa-

tion forms completed, submitted to the custodians,

and accepted in due course is one of the big chal-

lenges facing estate planners today.

Who is responsible for preparing and submitting

the beneficiary designation forms? The client/

owner? The attorney? A financial advisor?

In the ideal world, the attorney can work closely

with the client’s financial advisor(s), to make sure

the forms are appropriately submitted and

accepted. However, there are often practical consid-

erations that make this ideal approach difficult,

such as fee sensitivity, resistance by the client for

various reasons, too many financial advisors in-

volved, or a lack of professional financial advisors

involved, etc.

There can also be challenges in getting the bene-

ficiary designation forms accepted by the custodian:

1. Form-centric approaches, offering little or no

flexibility, particularly in “contingent” situa-

tions

2. Electronic submission of beneficiary designa-

tion forms, with similar challenges to the

above

3. References to information or decisions outside

the beneficiary designation forms themselves

are generally resisted by the custodian, pre-

sumably out of concern about legal liability

SOME VALUABLE RESOURCES

The following are valuable resources, each of

which is more detailed/nuanced than this article:

1. Life and Death Planning for Retirement Ben-

efits, by Natalie B. Choate, 8th Edition 2019,

and monthly subscription (e-book) available

for $9/mo. See www.ataxplan.com. The paper

version of this book is 648 pages, and is prob-

ably the definitive secondary source for this

subject matter.

2. Planning for Ownership and Inheritance of

Pension and IRA Account and Benefit in

Trust or Otherwise, by Alan S. Gassman,

Christopher J. Denicolo, Edwin P. Morrow,

and Brandon L. Ketron—E-book.

3. Quick reference charts and related materials

from Denise Appleby. See http://www.appleby

consultinginc.com/

4. Estate Planning for Retirement, by Marcia

Chadwick Holt.

5. Leimberg resources.

Appendix Chart
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2Think Advisor: Retirement Assets Slipped
Slightly in Q1: ICI, by Emily Zulz, June 26, 2018,
http://bit.ly/2GS6IUa

3For example, the Retirement Plan Analyzer
program, by Leimberg resources.

4See Trusts as IRA Beneficiaries; Breaking the
silence of the Treasury regulations, by David S.
Sennett, Trusts & Estates, July 2018, starting on
p. 28; PLR 2016633025.

THE GREATEST ESTATE TAX

PLANNING IDEA THAT YOU

NEVER HEARD OF

By Alan S. Acker, Esq.

Carlile Patchen & Murphy

Columbus Ohio

Based on presentation by the author at the 2019

meeting of the Ohio fellows of ACTEC

Only the luckiest among us are exposed to

federal transfer taxes. But, for those happy few,

any technique that may transfer wealth tax-

effectively to younger generations is a technique

worth considering. This paper presents a novel

technique with the potential to allow significant

wealth to pass tax effectively down generations.

The easiest way to explain this technique is

through the use of a hypothetical. So, let’s assume

that Donald (age 53) and Daisy Mallard (age 50),

have a combined estate well in excess of the exclu-

sion amount. While we will assume that the Mal-

lards’ applicable exclusion amount and GST exemp-

tions are available, such is not necessary for the

idea to produce tax savings.

I. PHASE 1 OF THE IDEA—

ESTABLISHING THE NEEDED ENTITIES.

A. THE CHARITABLE REMAINDER TRUST.

Donald will establish a charitable remainder

unitrust with net income makeup (NIMCRUT) with

Daisy as the unitrust beneficiary and University as

the charitable remainder person. In establishing

the NIMCRUT, ideally we want Daisy’s unitrust

percentage to be 5%, but the percentage will depend

on Daisy’s age and generally what income might be

reasonably expected to be earned by the trust. The

reason for this is discussed later.

With a unitrust percentage of 5%, the value of

the charitable remainder will be about 26.63%.

Naturally if we increase the unitrust percentage,

the actuarial value of the charitable remainder

interest decreases.

Assume that Donald contributes $5,000,000 to

the NIMCRUT with a 5% unitrust percentage so

that the value of the charitable remainder interest

is $1,331,300. Donald may contribute any assets to

the trust other than stock of an S corporation (while

a charity can hold S corporation stock, a charitable

remainder trust cannot do so). While seeking valu-

ation discounts is not necessary for this idea to be

effective, assets that would qualify for valuation

discounts likely will increase the effectiveness of

this idea. Thus, assume that Donald contributes

$5,000,000 of non-voting shares of Mallard Corpora-

tion, a C corporation,1 and that after applying con-

servative discounts for lack of control and lack of

marketability aggregating 25% Donald’s contribu-

tion has a fair market value of $3,750,000. As a

result, the value of the charitable remainder inter-

est will be $998,475 ($3,750,000 x 26.62592%).

The trustee of the NIMCRUT can be the Univer-

sity if it should desire to take this roll or it can be

any person qualified to act as a trustee.

Upon funding of the NIMCRUT, Donald will need

to file a federal gift tax return. However, pursuant

to IRC § 2523(g), the unitrust interest for Daisy

qualifies for the gift tax marital deduction and pur-

suant to IRC § 2522(c)(2)(A), the charitable remain-

der interest for the University qualifies for the gift

tax charitable deduction. Thus, no part of the

transfer will be subject to any gift tax liability and

no part of Donald’s exclusions need to be used.

Donald also will be entitled to a charitable

income tax deduction for the value of the charitable

remainder interest, which value as noted above is

$998,475. To the extent that Donald is unable to

deduct the full amount of the charitable contribu-

tion in the year of the gift, the excess can be car-
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ried forward in each of the five succeeding years

(IRC § 170(d)(1)). If we assume that Donald and

Daisy have roughly a 40% income tax rate, the

charitable deduction will provide an income tax

savings of about $400,000. Donald will need to

obtain appropriate documentation and qualified ap-

praisals to substantiate the income tax deduction.

B. THE DYNASTY TRUST.

Daisy will establish an irrevocable trust for the

primary benefit of children, grandchildren, and

more remote descendants, which trust will be

designed to last for as long as Donald and Daisy

have descendants (or the rule against perpetuities,

if applicable, will permit)—the Dynasty Trust. The

particular provisions of the Dynasty Trust will be

whatever Donald and Daisy wish them to be and

will (should) be coordinated with their general

estate plan. For our hypothetical assume that Daisy

funds the Dynasty Trust with cash of $1,100,000.

The reason for funding of this particular amount is

explained later.

Upon funding the Dynasty Trust, Daisy will need

to file a federal gift tax return. No part of the con-

tribution to the Dynasty Trust will qualify for the

marital or charitable deduction. One may include

Crummey withdrawal powers for the descendants

to take advantage of the annual gift tax exclusion,

but otherwise the amount of the gift will be subject

to the gift tax and Daisy will apply her applicable

exclusion to eliminate any gift tax amount that

otherwise would need to be paid. Also, Daisy’s GST

exemption will be applied to the Dynasty Trust so

that it is completely exempt from GST taxes.

With the establishing of the NIMCRUT and the

Dynasty Trust, Donald and Daisy will have trans-

ferred assets with a value before discounting of

$6,100,000 and after discounting of $4,850,000.

Of this amount, the value contributed to the

NIMCRUT will be completely removed from their

taxable estates—the value will be effectively

excluded from Donald’s taxable estate because

there was no taxable gift to be brought into his

estate for purposes of determining his estate tax

and the value of the NIMCRUT at the time of

Daisy’s death is excluded from her gross estate.

Variation. If Donald and Daisy have a family

with multi-generational wealth, then one or more

children can establish one or more Dynasty Trusts

instead of Daisy. Again, the reason for doing this

variation is discussed later.

While not connected to the funding of either

trust, let’s assume that Donald and Daisy spend

$50,000 on expenses and fees—qualified apprais-

als, legal fees, etc.

II. PHASE 2 OF THE IDEA—THE

AGREEMENT BETWEEN THE DYNASTY

TRUST AND CHARITY—WHERE THE

MAGIC HAPPENS.

In phase 2, the trustee of the Dynasty Trust and

the University will enter into an agreement under

which the Dynasty Trust will pay the University a

sum of money currently in exchange for the Univer-

sity’s unsecured promise to pay the Dynasty Trust

a sum of money in the future.

When the University must pay this yet unknown

amount of money to the Dynasty Trust will be after

the University receives the assets of the NIMCRUT.

The amount that the Dynasty Trust must pay to

the University currently and the amount that the

University must pay to the Dynasty Trust in the

future will depend on the particulars of the

agreement. I recommend that the Dynasty Trust

pay an amount roughly equal to the actuarial value

of the University’s remainder interest in the

NIMCRUT, plus perhaps a 5% premium as an

inducement to the University to enter into the

agreement. If we assume that the NIMCRUT could

reasonably earn 5% (the unitrust percentage) on its

assets, then the Dynasty Trust may offer to pay the

University the sum of 1,050,000—an amount

roughly equal to the current value of the Universi-

ty’s remainder interest in the NIMCRUT, plus a

5% premium. Thus, the Dynasty Trust is funded

with an amount anticipated to be needed for the

agreement.

The amount that the University must pay the

Dynasty Trust will depend upon the terms negoti-

ated between the parties. Let’s assume that the

agreement provides that the University will pay
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the Dynasty Trust an amount equal to the lesser of

(1) the amount received by the University from the

NIMCRUT, or (2) an amount equal to the sum of

the following:

E An amount equal to a hypothetical 5% annual

rate of return (the unitrust percentage),

compounded annually, on the initial value of

the NIMCRUT for the period beginning with

the date of funding of the NIMCRUT and end-

ing on the date the NIMCRUT terminates;

plus

E An amount equal to 80% the excess of (a) a

hypothetical 7% annual rate of return, com-

pounded annually, on the initial value of the

NIMCRUT for the period beginning with the

date of funding of the NIMCRUT and ending

on the date the NIMCRUT terminates, over

(b) the amount determined under the prior

computation; plus

E An amount equal to 60% the excess of (a) a

hypothetical 10% annual rate of return, com-

pounded annually, on the initial value of the

NIMCRUT for the period beginning with the

date of funding of the NIMCRUT and ending

on the date the NIMCRUT terminates, over

(b) a hypothetical 7% annual rate of return,

compounded annually, on the initial value of

the NIMCRUT for the period beginning with

the date of funding of the NIMCRUT and end-

ing on the date the NIMCRUT terminates;

plus

E An amount equal to 50% the excess, if any, of

(a) the value received by the University from

the NIMCRUT terminates, over (b) a hypo-

thetical 10% annual rate of return, com-

pounded annually, on the initial value of the

NIMCRUT for the period beginning with the

date of funding of the NIMCRUT and ending

on the date the NIMCRUT terminates.

The agreement will not call for or otherwise

require an assignment of the University’s interest

in the NIMCRUT. Any assignment of this interest

could cause the NIMCRUT to cease to be a chari-

table remainder trust under IRC § 664 and cause it

to be taxed under the other sections of Subchapter

J.

With this agreement, the interests of the Univer-

sity and of the Mallard family align—both want

the NIMCRUT to grow as much as possible. Also,

with the agreement in place, Daisy can inform the

trustee of the NIMCRUT that she currently doesn’t

need any distributions from the NIMCRUT (after

all, she and Donald have estates large enough to be

subject to the estate tax), that it’s a hedge against

potential economic adversities, and that the trustee

should invest solely for growth and not income.

A. THE BENEFIT TO THE UNIVERSITY.

The benefit to the University in entering into

this agreement is that it receives the present value

of the remainder interest immediately (plus a 5%

premium) so as to guaranty a positive outcome and

protect itself against any downside risk, and it

potentially receives a share of the NIMCRUT at

Daisy’s death. In other words, the University

eliminates its downside risk while keeping some

upside potential. There also may be the intangible

benefit of having an additional estate tax planning

technique to show potential donors who otherwise

might not donate to the University.

B. THE BENEFIT TO THE MALLARD FAMILY.

The benefit to the Mallard family in entering into

this agreement is that it has effectively leveraged a

$1,100,000 investment into a $5,000,000 non-

discounted fund growing for its benefit inside of a

tax-exempt vehicle. To quantify this benefit for the

Mallard family, let’s look at two scenarios.

1. SCENARIO 1.

Let’s assume that Daisy dies shortly after the

Dynasty Trust and the University sign the agree-

ment, such that there has been no time for any

growth in the assets of the NIMCRUT. In other

words, the University collects the assets of the

NIMCRUT with a value of $3,750,000 and pursu-

ant to the agreement must pay to the Dynasty

Trust the sum of $3,750,000. However, the Univer-

sity does not go home empty handed—it has the

$1,050,000 it received from its agreement with the

Dynasty Trust. Regarding the Mallard family, it

will have transferred a minority interest in the

family business with a transfer tax value of
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$3,750,000 for an actual transfer tax value cost of

$1,050,000. Stated another way, the family will

have transferred $2,700,000 of value free of transfer

taxes effectively to the Dynasty Trust. Assuming a

40% transfer tax rate, the family will have saved

$1,080,000 (in addition to the income tax savings

for the charitable deduction allowed upon funding

the NIMCRUT). The savings exceeds the amount

paid to the University. Thus, even if the Mallards

were not particularly charitably minded, this idea

is economically beneficial to them.

2. SCENARIO 2.

Let’s assume that Daisy lives 40 more years and

dies at the age of 90. Let’s further assume that in

25 years the family is business is sold for an

amount such that the portion of the net proceeds

received by the NIMCRUT is $60 million and that

in the succeeding 15 years the funds earn a 6% an-

nual rate of return so that at the date of Daisy’s

death the NIMCRUT has a value of approximately

$143.8 million. The amount that the University

must pay to the Dynasty Trust will equal the lesser

of (1) $143.8 million, or (2) $118.3 million (the

amount determined under the formula in the

agreement).

After paying the Dynasty Trust, the University

nets $25.5 million from the NIMCRUT. While the

Dynasty Trust receives $118.3 million pursuant to

its agreement with the University, this amount will

be capital gains and assuming a combined federal

and state capital gains rate of 25%, the Dynasty

Trust will net $88.7 million, all of which will be

exempt from GST tax proceeding into the future.

Note: The Dynasty Trust will have grown from

an initial amount of $1,050,000 to $88.7 million af-

ter tax in 40 years, resulting in an average after-

tax annual rate of return of about 11.73%.

How would this result for the Dynasty Trust

compare to what might have happened if Donald

and Daisy never entered into this transaction?

While long-term projections are shaky at best, let’s

assume that Donald also dies at age 90 and that

the following has occurred:

E The family business is sold in 25 years such

that the portion that the family receives for

the interest that it otherwise would have

contributed to the NIMCRUT is $60 million

and that this amount is reduced by 25% for

federal and state capital gains, or a net of $45

million; and

E The $1,050,000 that would have been contrib-

uted to the Dynasty Trust, the $45 million of

net proceeds from the sale of the business, and

the $50,000 expended in fees in expenses grow

at a 5.2% annual rate over the relevant time

periods.2

Based on the above assumptions, when Donald

and Daisy die, the funds needed to implement the

idea would equal roughly $104,600,000. Assuming

a 40% estate tax rate, the net amount remaining

for the Mallard family is approximately $62.7

million. Further, one might justifiably assume that

this amount would exceed the GST exemption so

that it could not be fully transferred to a GST-

exempt trust and, thus, unlike the Dynasty Trust,

will be exposed in some measure to future gift and

estate taxes.

Thus, based on the above assumptions, the Mal-

lard family is economically better off by implement-

ing this idea because (1) the family will have about

$26 million more than without the idea, (2) will

have about $88.7 million in a GST exempt trust for

as long as the rule against perpetuities will allow,

and (3) will have transferred to charity a total of

about $26.5 million.

Most importantly perhaps is that the Mallard

family is better off no matter how long Daisy lives.

III. ISSUES CONCERNING THE IDEA.

A. TAX FILINGS AND INFORMATION

REPORTABLE TO THE IRS.

As noted above, upon the funding of the NIM-

CRUT and of the Dynasty Trust, Donald and Daisy

will need to file gift tax returns. Again, as noted

above, no gift tax will be payable assuming that

Daisy has a sufficient exclusion amount to apply

against the tax.

Upon Donald’s death, his estate will need to file

a federal estate tax return and will be required to
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attach copies of his gift tax returns reflecting his

gift to the NIMCRUT and, if applicable, his gift tax

return reflecting his agreement to split the gift

made by Daisy to the Dynasty Trust. The federal

estate tax return also asks if there exist any trusts

created by the decedent during his lifetime and, if

Daisy is still living, then the answer will be yes

because the NIMCRUT will still be in existence

and a copy of it should be attached to the return.

Upon Daisy’s death, her estate also will need to

file a federal estate tax return and will be required

to attach copies of her gift tax returns reflecting

her gift to the Dynasty Trust. Daisy’s estate also

would attach a copy of the Dynasty Trust to her

estate tax return. Further, the estate tax returns

ask if there were in existence at the time of death

any trusts not created by the decedent but under

which the decedent possessed any beneficial

interest. For Daisy’s return the answer to this ques-

tion would be yes and her estate should attach a

copy of the NIMCRUT.

Note: If the Dynasty Trust is established by chil-

dren, then neither Donald nor Daisy would have gift

tax returns concerning the Dynasty Trust and such

trust would not be attached to either of their estate

tax returns.

Note: If before her death Daisy gives her interest in

the NIMCRUT to the University, the NIMCRUT

would terminate and such trust would not exist at

the time of Daisy’s death and would not be attached

to her estate tax return.

Both the NIMCRUT and the Dynasty Trust will

file income tax returns as appropriate. To the extent

that the Dynasty Trust owns only its contract right

under its agreement with the University, it may

not need to file income tax returns until it receives

a payment from the University after Daisy’s death.

Thus, the Dynasty Trust may lie quietly during

Daisy’s life.

No returns or reporting should be required

regarding the agreement between the Dynasty

Trust and the University because no tax recogniz-

able event has occurred.

B. THE STEP-TRANSACTION DOCTRINE.

The step-transaction doctrine allows transactions

to be recharacterized so as to reflect the substance

of the transactions for tax purposes notwithstand-

ing the form of such transactions. In our situation,

let’s assume that the IRS would try to recharacter-

ize the transactions such that Donald is treated as

making a gift in trust for Daisy’s benefit with a

(portion of the) remainder to the Dynasty Trust.

The step-transaction doctrine should not apply

to our scenario because the doctrine is used to col-

lapse and ignore steps in a transaction that either

have no independent significance or are not re-

quired but are inserted into transactions solely to

obtain a desired tax result. Here, the agreement

between the Dynasty Trust and the University has

independent significance and is not inserted solely

to obtain a tax result.

But the issue of the step-transaction doctrine as-

sumes that all aspects of this technique could some-

how be recast in a manner unfavorable to the

taxpayer. Cutting to the chase, the concern would

be that the IRS would try to recast this entire set

of transactions as if, in essence, Donald and Daisy

(1) made a gift to the University in the amount of

$1,050,000 (or the amount equal to the charitable

remainder interest under the NIMCRUT), and (2)

made a gift to the Dynasty Trust of the amount

contributed to the NIMCRUT.

Revenue Ruling 78-197 addressed the issue of a

charitable contribution followed by a prearranged

redemption and held that, as long as the charity

was not legally bound and could not be compelled

by the corporation to surrender the shares for

redemption, the redemption would not be treated

as if the donor redeemed the stock and subse-

quently contributed the proceeds to charity. The

ruling relied on Palmer v. Commissioner of Internal

Revenue, 62 T.C. 684, 1974 WL 2689 (1974), nonac-

quiescence recommended by, 1974 WL 36301 (I.R.S.

AOD 1974), superseded, AOD-1977-16, 1976 WL

39670 (I.R.S. AOD 1976) and aff ’d, 523 F.2d1308,

75-2 U.S. Tax Cas. (CCH) P 9726, 36 A.F.T.R.2d 75-

5942 (8th Cir. 1975) and withdrawal of nonacquies-

cence recommended, AOD-1977-16, 1976 WL 39670

(I.R.S. AOD 1976) and acq. in part, 1978-2 C.B.1.

An important issue, at least with respect to

Palmer and Revenue Ruling 78-197, appears to be

whether or not the charity is under a legal obliga-
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tion to do a certain act or can be compelled to do a

certain act. In both Palmer and Revenue Ruling

78-197, the charity was not under any legal obliga-

tion to sell its stock to the company notwithstand-

ing that such sale back to the company was

expected. In Palmer, the court noted, “Even though

the donor anticipated or was aware that the

redemption was imminent, the presence of an

actual gift and the absence of an obligation to have

the stock redeemed have been sufficient to give

such gifts independent significance.”

Revenue Ruling 77-169 denied a charitable

deduction where the donor contributed a remainder

interest in a residence and the charity was required

to sell the residence upon the death of the life

tenant. But in Revenue Ruling 83-158, a deduction

was allowed for a remainder interest in a residence

where the charity has the option to take the resi-

dence instead of the sale proceeds, distinguishing

Revenue Ruling 77-169.

Under the technique the University is under no

legal obligation to enter into any agreement with

the Dynasty Trust. Nor can the University be com-

pelled to do so. Additionally, the agreement ought

to be considered an act of independent significance.

If the University were to refuse to enter into an

agreement with the Dynasty Trust or were unable

to reach agreeable terms, Daisy could ask the

trustee of the NIMCRUT to try to earn income at

least equal to the unitrust percentage, thus, striv-

ing to have Daisy and the University ultimately

receive their respective percentage interests.

C. DOES THE AGREEMENT BETWEEN THE

DYNASTY TRUST AND THE UNIVERSITY

CAUSE THE NIMCRUT TO CEASE TO BE A

QUALIFIED CHARITABLE REMAINDER TRUST

FOR TAX PURPOSES?

The transaction between the Dynasty Trust and

the University should not impact the qualification

of the NIMCRUT for tax purposes. The University

stays the remainder beneficiary under the

NIMCRUT. The charity’s independent decisions to

receive current moneys in exchange for the uncer-

tainty of their contingent interests under the

NIMCRUT should be viewed as an act of indepen-

dent significance and unrelated to any qualification

issue. Also, we should note that the University

doesn’t assign its interest under the NIMCRUT to

the Dynasty Trust. Rather the University simply

promises to pay a yet to be determined amount in

the future and such amount is determined in refer-

ence to the value of the NIMCRUT received by the

University.

Notwithstanding the above, if it were to be held

that the NIMCRUT ceased to qualify as a charitable

remainder trust under IRC § 664, such trust would

be taxed under the normal rules of Subchapter J of

the Internal Revenue Code. Under IRC § 672(e),

Donald, as the grantor of the NIMCRUT, would be

treated as holding Daisy’s interest in the NIM-

CRUT, and, as a result, the NIMCRUT would be

treated as a grantor trust pursuant to IRC § 677. If

the NIMCRUT effectively converts to a grantor

trust, then Donald would be required to report all

of the income and deductions on his individual

income tax return. While this would eliminate the

tax-shelter benefit of a charitable remainder trust

qualifying under IRC § 664, the idea should still be

economically beneficial to the Mallard family.

D. DOES THE AGREEMENT BETWEEN THE

DYNASTY TRUST AND THE UNIVERSITY GIVE

RISE TO TAX ISSUES UNDER INTERNAL

REVENUE CODE SECTION 2702?

IRC section 2702 provides special valuation rules

to determine the amount of a gift when an individ-

ual makes a transfer in trust to or for the benefit of

a member of the individual’s family and the indi-

vidual or an applicable family member retains an

interest in the trust. Regulation 25.2702-1(c) states

that IRC § 2702 does not apply to transfers to a

charitable remainder trust described in IRC § 664

where the only permissible recipients of the uni-

trust amount are the transferor, the transferor’s

U.S. citizen spouse, or both of them.

Even if one were to argue that the NIMCRUT

ceases to be a qualified charitable remainder trust

under IRC § 664 upon the execution of the agree-

ment between the Dynasty Trust and the Univer-

sity, IRC § 2702 should still not be applicable

because of example 3 found in regulation 25.2702-

2(d). Example 3 reads:

D transfers property to an irrevocable trust under

which the income is payable to D’s spouse for life.
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Upon the death of D’s spouse, the trust is to termi-

nate and the trust corpus is to be paid to D’s child. D

retains no interest in the trust. Although the spouse

is an applicable family member of D under section

2702, the spouse has not retained an interest in the

trust because the spouse did not hold the interest

both before and after the transfer. Section 2702 does

not apply because neither the transferor nor an ap-

plicable family member has retained an interest in

the trust. The result is the same whether or not D

elects to treat the transfer as a transfer of qualified

terminable interest property under section

2056(b)(7).

Thus, even if the IRS were successful in its ef-

forts to recharacterize the transactions as if Donald

had made a transfer for Daisy’s benefit with a

remainder to the Dynasty Trust, IRC § 2702 should

still not be applicable.

E. DOES THE AGREEMENT BETWEEN THE

DYNASTY TRUST AND THE UNIVERSITY GIVE

RISE TO EXCISE TAXES UNDER THE PRIVATE

FOUNDATION RULES?

IRC § 4947 provides, generally, that the taxes

applicable to private foundations found in IRC

§ 4941 (relating to taxes on self-dealing), IRC

§ 4943 (relating to taxes on excess business hold-

ings), IRC § 4944 (relating to investments which

jeopardize charitable purpose), and IRC § 4945 (re-

lating to taxes on taxable expenditures) also apply

to certain split-interest charitable trusts. However,

regulation 53.4947-2(b) provides that IRC §§ 4943

(taxes on excess business holdings) and 4944 (taxes

on investments which jeopardize charitable pur-

pose) don’t apply to qualified charitable remainder

trusts under IRC § 664. While IRC § 4945 applies

to charitable remainder trusts, as a practical mat-

ter, such section shouldn’t be an issue for a chari-

table remainder trust because such trusts would

not be expected to be expending funds to influence

legislation or to influence the outcome of any

specific public election or to carry on any voter

registration drive.

F. DOES THE AGREEMENT BETWEEN THE

DYNASTY TRUST AND THE UNIVERSITY GIVE

RISE TO AN ACT OF SELF-DEALING?

The Dynasty Trust is a disqualified person with

respect to the NIMCRUT, but the agreement is not

with the NIMCRUT, but, rather with the Univer-

sity, a public charity, and the self-dealing rules

don’t apply.

G. WHAT IF DAISY DIES AFTER THE TRUSTS

ARE ESTABLISHED BUT BEFORE THE

AGREEMENT IS MADE?

Because the trusts will be established before any

agreement is entered into between the Dynasty

Trust and the University, should Daisy die before

any agreement is made, the University would have

no obligation to make any payment to the Dynasty

Trust. If this is a concern, the Dynasty Trust could

acquire a term life insurance policy on Daisy’s life

in such amount as desired until the agreement is

made. The cost of this hedge should be modest

compared to the entire transaction especially

because the insurance is expected to be needed for

less than a year.

IV. VARIATIONS ON A THEME—MAKING

REALLY LARGE GIFTS.

Let’s change our hypothetical by assuming that

Donald creates a NIMCRUT with $200 million

instead of $5,000,000. Let’s also assume no dis-

counting so that the value of the charitable remain-

der is $53,252,000. With a remainder this large,

the estimated amount that the Dynasty Trust will

need to pay to the University will be about $56 mil-

lion, assuming a 5% premium—an amount well in

excess of the GST exemption amount.

To address this situation, Daisy (or the children

if children are establishing the Dynasty Trust(s)),

should first fund the Dynasty Trust up to the avail-

able level of her GST exemption. Regarding the

needed balance of funds, Daisy should make a long-

term loan to the Dynasty Trust at the 7520 interest

rate. Let’s assume that the long-term 7520 rate is

3.31%, compounded annually (the rate for Decem-

ber, 2018), that the excess amount is $36 million,3

that Daisy makes a loan in this amount to the Dy-

nasty Trust, and that the term of the note is 70

years with interest to be accrued and permitting

early payments of interest and principal without

penalty.

The hypothetical proceeds as above, that is, the

Dynasty Trust pays the University $56 million in
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exchange for its unsecured promise to pay the Dy-

nasty Trust a sum of money in the future based on

the same formula shown above. Let’s look at the

same two scenarios and the results under our

changed facts.

In Scenario 1, Daisy dies before there has been

time for growth in the assets of the NIMCRUT. So,

as discussed above, the University receives the

NIMCRUT assets of $200 million and pursuant to

its agreement with the Dynasty Trust owes the Dy-

nasty Trust the sum of $200 million. The Dynasty

Trust then pays off the note to Daisy’s estate of $36

million plus accrued interest (which for sake of il-

lustration we will assume to be $1,000,000) and

pays capital gains taxes of $36 million (($200 mil-

lion - $56 million) x 25%), leaving the Dynasty

Trust with a net amount of $127 million. So, in es-

sence, Donald and Daisy made taxable transfers of

$20 million (the amount to fund the Dynasty Trust),

but effectively transferred the sum of $127 million,

resulting in a tax-free transfer of $107 million and

a savings in excess of $40 million in transfer taxes.

In Scenario 2 we assumed that Daisy lived 40

more years and died at the age of 90. Assuming the

same overall growth, under our new facts the

NIMCRUT will have grown to about $7.669 billion.4

The amount that the University must pay to the

Dynasty Trust is the lesser of (1) $7.669 billion, or

(2) $5.673 billion, which is the amount due apply-

ing the formula noted above.

The University nets nearly $2 billion from the

NIMCRUT and the Dynasty Trust receives $5.673

billion pursuant to its agreement with the

University. From its $5.673 billion, the Dynasty

Trust will have to pay Daisy’s estate about $132.4

million in repayment of the loan and will owe

capital gains taxes of about $1.4 billion, leaving a

net amount of $4.141 billion, all of which will be

exempt from GST tax proceeding into the future.

How would this result for the Dynasty Trust

compare to what might have happened if Donald

and Daisy never entered into this transaction again

remembering that long-term projections are shaky

at best? Let’s assume that Donald also dies at age

90 and that the funds otherwise needed to imple-

ment the idea ($256 million) grow at a 5.2% annual

rate over the relevant time periods. Over 40 years,

assuming a 5.2% annual rate of growth, $256 mil-

lion would grow to about $1.995 billion. Assuming

a 40% estate tax rate, the Mallard family would

net about $1.167 billion, or almost $3 billion less

than what the family receives under the idea as

well as losing the benefit of avoiding the GST tax

for proceeding generations.

Thus, based on the above assumptions, the Mal-

lard family is economically better off by implement-

ing this idea because (1) the family will have about

$3 billion more than without the idea, (2) will have

about $4.141 billion in a GST exempt trust for as

long as the rule against perpetuities will allow, and

(3) will have transferred to charity a total of about

$2.056 billion.

ENDNOTES:

1While nothing prohibits a charitable remainder
trust from owning interests in partnerships or
limited liability companies, such ownership inter-
ests can lead to unrelated business taxable income.

2This 5.2% rate is an arbitrary reduction of the
6% return used to take into account the fact that
the investment of these funds will be exposed to
income taxes.

3This assumes that Donald consents to split the
gift for tax purposes.

4In the initial Scenario 2, the sum of $3,750,000
grew to $143.8 million, or about 38.35 times the
original value. Applying the same ratio, the $200
million would grow to about $7.669 billion.

CASE SUMMARIES

Wyper v. DuFour

Headnote: Trust administration and termina-

tion

Citation: Wyper v. DuFour, 2019-Ohio-1035, 2019

WL 1313377 (Ohio Ct. App. 6th Dist. Wood County

2019)

Decedent owned and lived in house A with his

“companion” and his revocable trust instrument

gave her lifetime use of the house. A year before his

death decedent acquired house B and moved to it

with his companion, but did not amend the trust.

After his death, his companion wanted to remain
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in house B. She argued that decedent intended for

her to live there, noting that decedent had leased

out house A to others. The trial court determined

that the trust instrument was not ambiguous, and

awarded her the life use of house A only (after the

tenants might leave); affirmed on appeal.

The trust instrument was too definite. It could

have provided to the companion the life use of

whatever residence he owned at death, as this was

surely his intent. Be careful with your drafting,

that you do not say more than you intend.

Walker on behalf of Estate of Walker v. Albers

Insurance Agency

Headnote: Insurance

Citation: Walker on behalf of Estate of Walker v.

Albers Insurance Agency, 2019-Ohio-1316, 2019 WL

1552615 (Ohio Ct. App. 1st Dist. Hamilton County

2019)

Decedent died intestate leaving a house and little

else to siblings as heirs. One sister obtained a

release from administration and was appointed

commissioner to transfer record title to the house.

She did so, and filed her report with the probate

court which approved it the day of filing. Less than

two weeks later the house burned down. Decedent’s

insurance policy named as an additional insured

“the legal representative of the deceased.” The in-

surance company denied coverage to the estate as

represented by the sister/former commissioner

because, even if the sister as commissioner was

such a legal representative, she had been dis-

charged as such so the estate no longer had an

insurable interest in the house. The trial court and

appellate court both agreed.

The insurance policy of course based coverage on

an insurable interest, and an executor or adminis-

trator would have that because of its testamentary

or statutory power of sale. The heirs and will bene-

ficiaries would receive title at death, so they would

also have insurable interests, but they were not

identified as additional insureds under the policy.

We are thus reminded of the need to check promptly

after death on continuation of insurance coverage.
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SUBJECT INDEX

(Rolling 12-month index covering May 2018 to

April 2019)

Antilapse statutes

Layman, Ohio’s Antilapse Statute and the Statu-

tory Response to Castillo v. Ott, Jan/Feb 2019

Appointment of administrator

Matter of Estate of Hudson, 2018-Ohio-2436,

July/Aug 2018

Arbitration Clauses

Furniss, New Arbitration Statute Provides Ad-

ditional Options for Settlors, Jan/Feb 2019

Attorneys

Pacenta, Recent Changes in Ohio’s IOLTA Stat-

ute, July/Aug 2018

Pacenta, New and Improved Rules Enacted for

IOLTA Deposits of Fiduciary Funds, Jan/Feb 2019

Beneficiary designation

Murphy v. Hall, 2019-Ohio-188, March/April 2019

Hoffheimer and Kaplan, U.S. Supreme Court Ad-

dresses Law Invalidating Ex-Wife as Insurance

Beneficiary, Sept/Oct 2018

Meredith, Extend Joint Ownership to Most Kinds

of Vehicles and Expand Use of TOD Designations,

Sept/Oct 2018

In re Estate of Harries, 2018-Ohio-3725, Nov/Dec

2018

Business planning

Stimler, Coordinating Business Ownership

Frameworks with Estate and Disability Plans,

March/April 2019

Charities

Saccogna, Charitable Giving under the New Tax

Laws, Sept/Oct 2018

First Merit Bank v. Akron General Medical

Center, 2018-Ohio-2689, Sept/Oct 2018

Lenz, The Philanthropic Conversation in 2019—

More Than Just Tax Talk, Jan/Feb 2019

Claims

Proper, “Hanged on a Comma”: Understanding

Rejection of Claims, March/April 2019

Shepherd of the Valley Lutheran Retirement Ser-

vices, Inc. v. Cesta, 2019-Ohio-415, March/April

2019

In re Estate of Curc, 2019-Ohio-416, March/April

2019

Smith v. Estate of Knight, 2019-Ohio-560, March/

April 2019

Fahey Banking Co. v. Carpenter, 2019-Ohio-679,

March/April 2019

Moore, Follow the Money: Must Decedent or Co-

Maker Pay the Estate Debt? May/June 2018

Krall, HB 615: An Assault on Our Claim Statute,

July/Aug 2018

Hochstetler, Claims against Estates: Essentials

and Exceptions, Jan/Feb 2019

Embassy Healthcare v. Bell, 2018-Ohio 4912,

Jan/Feb 2019

Constructive Trust

Jamison v. Jamison, 2018-Ohio-1626, May/June

2018

Cybersecurity

Duhamel. Cybersecurity for Law Firms, Sept/Oct

2018

Kunkler, Blockchain and Cryptocurrency, Sept/

Oct 2018

Directed trustees

Hindel and Mills, Third Party Decision Makers

and Their Impact on the Trustee’s Administration

of Trusts, July/Aug 2018

Eppler, The Uniform Directed Trust Act Should

Cover a Trust Director ’s Power to Remove a

Trustee, Nov/Dec 2018
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Disclaimers

Morrow, The Use of Disclaimers to Increase Basis

for Surviving Spouses in Joint Accounts or Joint

Revocable Trusts, Sept/Oct 2018

Disposition of body

Millonig, Coroner’s Release of Body, Jan/Feb 2019

Divorce

English, Merger and Alimony After the TCJA,

March/April 2019

Dower

Brigham, The Death of Dower, July/Aug 2018

Brinkman, The Argument to Keep Dower in

Ohio, July/Aug 2018

Estate Planning

DeCapite, Drafting for Trust Beneficiaries with

Diminished Capacity, March/April 2019

Wensink, Estate Planning Techniques for Non-

Traditional Families, March/April 2019

Brucken, Using TOD for Real Estate, May/June

2018

Coyne, The False Panacea of TOD Registrations

and Beneficiary Designations as Will (and Trust)

Substitutes, July/Aug 2018

Verciglio, Expanded Use of 529 Accounts and

Increased Ohio Income Tax Deduction, Sept/Oct

2018

Masterson, Intellectual Property Issues in An

Estate Plan, Jan/Feb 2019

McMeechan, Representing Clients with Dimin-

ished Capacity, Jan/Feb 2019

Ethics

Laub and Loomis, Representing Fiduciaries:

Does Cincinnati Bar Assn. v. Robertson Portend a

Dueck Dynasty? May/June 2018

Laub and Loomis, Protecting Privileged Com-

munications, Jan/Feb 2019

Fees and Expenses

Layman, Proposal to Close Conveyance Fee Loop-

hole for Indirect Transfers of Real Property, May/

June 2018

In re Estate of Brunger, 2018-Ohio-4474, Nov/

Dec 2018

Gifts

Reigert v. Ruscin, 2018-Ohio-2087, July/Aug 2018

Guardianship

Sosnoswsky v. Koscianski, 2018-Ohio-1409, May/

June 2018

Weinberg v. Weinberg, 2018-Ohio-2862, Sept/Oct

2018

Gasper v. Adkins, 2018-Ohio-3941, Nov/Dec 2018

Income Tax Domicile

Vannatta, Ohio General Assembly Creates New

Bright Line Test for Ohio Income Tax Purposes,

July/Aug 2018

Intentional Interference with Inheritance

Work v. Work, 2018-Ohio-3104, Sept/Oct 2018

Wisselgren v. Corell, 2018-Ohio-3438, Sept/Oct

2018

Intestacy

Carlin, The Interplay of Ohio Statutes in Intes-

tate Inheritance Rights, Nov/Dec 2018

Jurisdiction

Wiggins v. Safeco Ins. Co. of Indiana, 2019-Ohio-

312, March/April 2019

Life Insurance

Pepe, Proactive Life Insurance Policy Manage-

ment Mitigates Risk for Fiduciaries, Sept/Oct 2018

LLC membership

SDC University Circle Developer, LLC v. Estate

of Whitlow, 2019-Ohio-11, Jan/Feb 2019

Malpractice
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Cain v. Panitch, 2018-Ohio-1595, May/June 2018

Medicaid

Lowder and Banas, Special Needs Planning in

the Era of MAGI, Income-Cap Medicaid, and ABLE

Accounts, Nov/Dec 2018

Medical records

Meister, Ohio Legislature Provides for Obtaining

Decedents’ Medical Records for Limited Purposes

Without Opening Estate Administration, March/

April 2019

No-contest clause

Gallagher, Adding Injury to Insult: Planning and

Litigating with In Terrorem Clauses in Ohio,

March/April 2019

Notary Public

Forbes, Online Notaries Are Coming, Sept/Oct

2018

Forbes, On line Notaries and Beyond: An Update

on Ohio’s Notary Public Modernization Act, Jan/

Feb 2019

Powers of Attorney

Brucken, Thoughts on Acceptance of Powers of

Attorney, July/Aug 2018

In re Guardianship of Rosenberger, 2018-Ohio-

3533, Sept/Oct 2018

Martin v. Steiner, 2018-Ohio-3928, Nov/Dec 2018

Estate of Henderson v. Henderson, 2018-Ohio-

5264, Jan/Feb 2019

Colburn v. Cooper, 2018-Ohio-5190, Jan/Feb 2019

Predeath validation of will and trust

Brucken et al., Forms for Predeath Validation of

Wills and Trusts, March/April 2019

Lehman, Ohio Provides New Tool to Protect

Client’s Will and Trust, Jan/Feb 2019

Probate reform

Brucken, Does One Size Probate Fit All? Nov/

Dec 2018

Removal of fiduciary

In re Estate of Brate, 2019-Ohio-446, March/

April 2019

In re Estate of Hamad, 2018-Ohio-4980, Jan/Feb

2019

Removal of Trustee

Nichols v. Bixler, 2018-Ohio-3234, Sept/Oct 2018

Retirement plans

Riley, Income Tax Considerations When Paying

Retirement Benefits to Charity at Death, Nov/Dec

2018

Standing

Gerston v. Parma VTA, LLC, 2018-Ohio-2185,

July/Aug 2018

Millstein v. Millstein, 2018-Ohio-2295, July/Aug

2018

Taxes

Robertson, New Limitations on Deductions for

Trusts and Estates, May/June 2018

Graf, The Unexpected Case of Nancy Powell,

May/June 2018

Swartz, Highlights, Lowlights and Thoughts on

the Law Formerly Known as the Tax Cuts and Jobs

Act of 2017, Sept/Oct 2018

McGraw, Déjà vu All Over Again, Nov/Dec 2018

Layman and Morrow, Selling an Ohio Business:

Do You Have a Legg to Stand On? Nov/Dec 2018

Trust Administration and Termination

Makuch, Discretionary Trust Distributions:

Ascertaining the Meaning of “Health, Education,

Maintenance and Support,” March/April 2019

Jacob v. Jacob, 2017-Ohio-8725, Jan/Feb 2018

Brown v. Brown, 2017-Ohio-8938, Jan/Feb 2018
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Millstein v. Millstein, 2018-Ohio-1204, May/June

2018

Mathers v. Gibson, 2018-Ohio-1697, May/June

2018

Robertson, Trustees Can Protect Themselves by

Providing Reports to Beneficiaries, July/Aug 2018

Spencer v. Spencer, 2018-Ohio-4277, Nov/Dec

2018

Trustees

Stautberg et al, Through the Lens of the Corpo-

rate Fiduciary, Nov/Dec 2018

Trust income tax

Robertson, New Limitations on Deductions May

Generate Taxable Income for Simple Trusts, March/

April 2019

Acker, Distributable New Income, Nov/Dec 2018

Acker, Determining Fiduciary Accounting In-

come, Nov/Dec 2018

Wills and Contests

Brucken and Gee, Ohio Electronic Wills, March/

April 2019

In re Estate of Shaffer, 2019-Ohio 234, March/

April 2019

Cobey, Electronic Wills, An Emergency, May/June

2018

Kolb, In re Estate of Kiefer, May/June 2018

Schaefer v. Bolog, 2018-Ohio-1337, May/June

2018

Schroeder v. Meyers, 2018-Ohio-2982, Sept/Oct

2018

Mackay v. Thomas, 2018-Ohio-4154, Nov/Dec

2018

Cobey and Brucken, Electronic Wills, an Emer-

gency Fixed, Jan/Feb 2019

Lehman, Incorporation of Trust into Will Re-

quires Specific Language, Jan/Feb 2019
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LEGISLATIVE SCORECARD

Keep this Scorecard as a supplement to your 2018

Ohio Probate Code (complete to October 1, 2018) for

up-to-date information on probate and trust

legislation.

Pending legislation

Authorize benefit corporations SB 21 Passed
Senate
3-6-19

See Vannatta, Ohio Benefit
Corporations:
Beneficial or Not? 27 PLJO 210
(May/June 2017)

Abolish dower HB
209

Intro.
4-18-19

See Brigham, The Death of Dower,
28 PLJO 221 (July/Aug 2018);
Brinkman, The Argument to Keep
Dower in Ohio, 28 PLJO 223 (July/
Aug 2019)

Enacted Legislation

Omnibus probate and trust act HB
595

Eff.
3-22-19

Contains the following subjects:
Arbitration of trust disputes
Clarification of antilapse statute to
class gifts
Predeath validation of wills and
trusts
Disposition of body by Coroner
Incorporation of trust instrument
into will
Evidence privilege of fiduciaries
Validity of foreign electronic wills
Use of IOLTA accounts for fidu-
ciary funds

Permit remote notaries SB 263 Eff.
3-20-19

See PLJO of Jan/Feb 2019 for material
on each of the acts above.

Proposed legislation sponsored by the Ohio State Bar Assn. Estate Plan-
ning, Trust and Probate Law Section

Permit waivers of inventories and ac-
counts

Ohio BAR
of 10-
17-94

See EPTPL Section Report, Waiver
of Filing of Inventory and Accounts
OSBA Reform Proposal, 28 No. 2
Ohio Prob. L.J. NL 1 (Nov/Dec
2017)

Guardianship estate planning authority Spring
2019*
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See Thakur, Proposal: Authorizing
“Estate Planning” For a Ward by a
Guardian, 29 PLJO 141 (May/June
2019)

Spousal vehicle transfer Spring
2019*

See Lanham, EPTPL Section
Proposes to Amend RC 2106.13(A),
29 PLJO 152 (May/June 2019)

Creditor rights after lapse of power to
withdraw

Spring
2019*

See Davis, Asset Protection Op-
portunities expanded by the repeal
of Ohio Revised Code Section
5805.06(B)(2), 29 PLJO 147 (May/
June 2019);
Brucken, Ohio Trust Code Amend-
ments, 29 PLJO 139 (May/June
2019)

Changing nomination of future trustees Spring
2019*

See Brucken, Ohio Trust Code
Amendments, 29 PLJO 139 (May/
June 2019)

*Full text and explanation given in EPTPL Section Report to OSBA Council of Delegates, posted on
OSBA website under “About the OSBA/OSBA Leadership/Council of Delegates/Council of Delegates Reports.”

For the full text of pending bills and enacted laws, and for bill analyses and fiscal notes of the
Legislative Service Commission, see the website of the Ohio General Assembly
(legislature.state.oh.us). Information may also be obtained from the West Ohio Legislative Ser-
vice, and from our Customer Service Dept. at 800-362-4500.
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