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In spring 2016, the Department of Labor (DOL), under the Obama administration, announced a regulatory change that contained two 
particularly jarring changes in overtime law:  
 
 1. It raised the minimum weekly salary for exempt employees from $455 to $913.
 2. It established a formula ensuring that the minimum weekly salary would increase every three years. 

The change would have removed a significant number of lower-paid white-collar employees from overtime exemption.  Companies in 
certain industries such as the nonprofit sector, which often have tight budgets and a strong reliance on dedicated executive staff, were 
particularly concerned about the impending law, which would have taken effect December 1, 2016.

States (including Ohio) and business groups filed lawsuits to stop the new law.  A Texas district court preliminarily enjoined the law’s 
enactment in November 2016, and, on August 31, 2017, invalidated the law.

The court decision hinges on Section 213(a) of the Fair Labor Standards Act of 1938, which provides an exemption from overtime for 
“any employee employed in a bona fide executive, administrative, or professional capacity,” which has come to be known as the “EAP 
exemption.” The DOL is authorized to issue regulations for the law.

Between 1938 and 2004 the DOL revised the regulations several times, attempting to clarify who falls into the EAP exemption.  
Eventually, the DOL settled on a test that required an examination of the employee’s duties (the duties test), the methods of paying the 
employee’s salary (the salary basis test), and the amount of the employee’s salary (the salary level test).

The Texas district court determined that the DOL is authorized to define “bona fide executive, administrative, or professional” under the 
law, but that the new regulation exceeded that authority by over-emphasizing the salary level test to the exclusion of the duties test. 
Essentially the court determined that the DOL was improperly trying to define “executive, administrative, or professional” simply by how 
much an employee gets paid.

Although this ruling does not prevent the DOL from making a new effort to revise the law, the general understanding is that the DOL is 
unlikely to do so under the current administration.

In short, the Texas decision allows employers to avoid a hit to the wallet.  Nevertheless, as law, the FLSA remains a sprawling hairball of 
archaisms, ambiguities, and special interest exceptions that could still benefit from an overhaul that reflects the realities of employment 
in our technological society.
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In re Estate of Klie, 2017-Ohio-487, recently provided clarity for estate administration counsel seeking to have their fees paid out of an 
estate.  In Klie, a probate estate was opened in 2008 for Charles Klie.  Due to a potential claim against the estate by mortgagee Chase 
Home Finance, LLC, the estate remained open for six years.  During that time, Appellant, one of the beneficiaries, objected to the initial 
inventory and partial account filed by estate counsel.  In turn, estate counsel filed amended documents, which addressed Appellant’s 
concerns.  For each year until the estate closed, estate counsel made the requisite filings, which went unchallenged.

As the estate was winding up, estate counsel filed an application for their fees in the amount of $63,761.50 and $670.00 in costs.  
The magistrate awarded fees in the amount of $62,705.50 and costs of $664.25 and the probate court adopted the magistrate’s 
recommendation.  Appellant appealed the decision and challenged the fee award on several grounds.  The Tenth Appellate District 
affirmed the fee award.

In doing so, the Tenth District overruled several evidentiary challenges to the fee award.  Specifically, the Tenth District allowed proof of 
fees through invoices, citing the long-standing business record exception to the rule against hearsay.  And, although no summary was 
offered, the Tenth District implicitly indicated that a summary of invoices would be appropriate under Evid.R. 1006.

In addition to challenging estate counsel’s documentary evidence, Appellant objected because no expert testimony was offered 
regarding the reasonableness and necessity of estate counsel’s fees and costs.  The Tenth District acknowledged that “although the 
better practice may be to introduce expert testimony regarding the reasonableness of fees, a probate court judge is qualified to make 
a determination of the reasonable attorney fees to be paid from an estate without the necessity of expert testimony, based on evidence 
of fees incurred.”

Finally, Appellant objected to the payment of fees for estate counsel’s filing of an amended inventory and amended partial account, 
claiming that such “corrective actions” were not necessary or beneficial to the estate.  The Tenth District disagreed, finding that 
Appellant, who had objected to the first inventory and partial account, withdrew his objections upon estate counsel’s amended filings.  
This, the court found, did indeed provide a benefit upon the estate worthy of compensation.
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When someone decides that it is time to terminate his or her marriage, it can be overwhelming to think about how to proceed with next 
steps.  One of the first questions that a person may ask is:  “What is the difference between a dissolution and a contested divorce?”  
The short answer is that they are distinctive types of vehicles that ultimately take you to the same destination.  However, a person’s 
particular circumstances will dictate which option is best for them.

A dissolution may occur when both spouses want to move forward with terminating the marriage and they agree on all terms (for 
instance, issues relating to child or spousal support, division of property and debt, and parental rights).  The spouses negotiate the 
terms of a separation agreement (dealing with all the financial issues) and, if applicable, a shared parenting plan (addressing all parental 
matters).  Once those documents are finalized, they are submitted to the Court with a petition for dissolution, which essentially requests 
that the terms of the agreements be converted into an Order of the Court.  Several weeks later, the Court will hold a final hearing of 
dissolution, and the marriage is terminated.

In the event that one of the spouses does not want to move forward with the divorce, or if the parties are too far apart on the terms 
of the potential agreements, one spouse may move forward with filing a complaint for divorce, which starts the contested divorce 
process.  It is essentially filing a lawsuit against a spouse, asking the Court to terminate the marriage.  The contested divorce process 
ends in one of three ways: (1) the filing party has a change of heart and dismisses the complaint; (2) the parties reach an agreement 
on all terms and the matter is converted to an uncontested divorce; or (3) the Court will have a trial to resolve any issues still in dispute 
between the spouses.

Both processes can be time-consuming and involve many legal hurdles, but they don’t have to.  If you or someone you know needs 
assistance navigating either process, contact the lawyers at SSSB today for further information and help with determining your best 
course of action.
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Assisted Reproductive Technology (“ART”) first made headlines in 1978 with the birth of Louise, the world’s first “test-tube baby.”  Since 
then, ART has made an increasing impact on how babies are conceived.  In 2015, 72,913 babies were born in the United States alone 
by use of ART, according to the Center for Disease Control and Prevention, which reports fertility clinic success rates statistics.  Today, 
approximately 1.6 percent of all infants born in the United States each year are conceived using ART. 

One issue that might affect your family’s estate planning is the timing of the birth of a child conceived through ART.  Because of 
advancements in ART, a child could be born many years after the death of one or both of the parents.  It is important that your estate 
planning documents (in other words, your will or trust agreement) address this possibility. 

On March 14, 2017, new Ohio law provisions became effective, which clarify the inheritance rights of such posthumously-born children 
(or more remote descendants).  It is important that you should have your estate plan reviewed to determine how this new law might 
affect your wishes on leaving an inheritance to your family members. 
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Our estate planning attorneys can help you understand how the new law will impact your estate planning intentions for your children, 
grandchildren, and future generations.  If you have estate planning documents in place, we can review them to determine how future 
children or grandchildren will be treated if a child of ART is welcomed into your family.  If you do not have a current estate plan, we can guide 
you through the intricacies of the new law and prepare estate planning documents which reflect your intentions on leaving an 
inheritance for all your beneficiaries, including, possibly, children of ART.


